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DEPOSITED BY THE 
NITED STATES OF AMERICA 


FEDERAL EMPLOYEES SECURITY PROGRAM 


THURSDAY, APRIL 30, 1959 


House oF REPRESENTATIVES, 
CoMMITTEE ON Posr OFFICE AND CiIvIL SERVICE, 
Washington, D.C. 


The committee met, pursuant to call, at 10 a.m., in room 215, Old 
House Office Building, Hon. Tom Murray (chairman) presiding. 

The CHatrman. The committee will come to order. 

The committee is meeting this morning to consider H.R. 1870, H.R. 
1161, and H.R. 1989, identical bills to amend the act of August 20, 
1950, relating to the suspension of employment of civilian personnel 
of the United States in the interest of national security. 

(The bill H.R. 1870 follows:) 


[H.R. 1870, 86th Cong., 1st sess.] 


A BILL To amend the Act of August 26, 1950, relating to the suspension of employment 
of civilian personnel of the United States in the interest of national security 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Act of August 26, 1950 (64 Stat. 
476), is hereby amended to read as follows: “That, notwithstanding the provi- 
sions of section 6 of the Act of August 24, 1912 (37 Stat. 555), as amended (5 
U.S.C. 652), or the provisions of any other law, the head of any department or 
agency of the United States Government may, in his absolute discretion and 
when deemed necessary in the interest of national security, suspend, without 
pay, any civilian officer or employee of the Government. To the extent that 
such agency head determines that the interests of the national safety and secu- 
rity permit, the employee concerned shall be notified of the reasons for his sus- 
pension and within thirty days after such notification any such person shull 
have an opportunity to submit any statements or affidavits to the official desig- 
nated by the head of the agency concerned to show why he should be reinstated 
or restored to duty. The agency head concerned may, following such investiga- 
tion and review as he deems necessary, terminate the employment of such sus- 
pended civilian officer or employee whenever he shall determine such termination 
necessary or advisable in the interest of the national security of the United 
States: Provided, That any employee having a permanent or indefinite appoint- 
ment, and having completed his probationary or trial period, who is a citizen of 
the United States whose employment is suspended under the authority of this 
Act, shall be given after his suspension and before his employment is terminated 
under the authority of this Act, (1) a written statement within thirty days 
after his suspension of the charges against him, which shall be subject to 
amendment within thirty days thereafter and which shall be stated as specifi- 
cally as security considerations permit; (2) an opportunity within thirty days 
thereafter (plus an additional thirty days if the charges are amended) to answer 
such charges and to submit affidavits; (3) a hearing, at the employee’s request, 
by a duly constituted agency authority for this purpose; (4) a review of his case 
by the agency head, or some official designated by him, before a decision adverse 
to the employee is made final; and (5) a written statement of the decision of 
the agency head: Provided further, That any person whose employment is so 
suspended or terminated under the authority of this Act may, in the discretion 
of the agency head concerned, be reinstated or restored to duty, and if reinstated 
or restored, by action of the agency head under this proviso or pursuant to 
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determination and decision of the Civil Service Commission under section 4, 
shall be allowed compensation for all or any part of the period of such suspen- 
sion or termination in an amount not to exceed the difference between the 
amount such person would normally have earned during the period of such 
suspension or termination, at the rate he was receiving on the date of suspen- 
sion or termination, as appropriate, and the interim net earnings of such person: 
Provided further, That nothing contained in this Act shall be deemed to require 
the suspension of any civilian officer or employee prior to hearing or termina- 
tion: Provided further, That to the extent consistent with the interest of the 
national security in the light of the facts and circumstances of the particular 
ease, the department or agency head concerned shall utilize, in lieu of other 
provisions of this Act or any Executive order issued under this Act, the pro- 
visions of section 6 of the Act of August 24, 1912, as amended by Public Law 
623, Eightieth Congress, and section 14 of the Veterans’ Preference Act of 1944 
in connection with the suspension or termination of employment of any civilian 
officer or employee. 

“Sec. 2. Nothing contained in this Act shall impair the powers vested in the 
Atomic Energy Commission by the Atomic Energy Act of 1954 or the require- 
ments of section 161 of such Act that adequate provision be made for adminis- 
trative review of any determination to dismiss any employee of such Commission. 

“Sec. 3. As used in this Act, ‘national security’ means all governmental activi- 
ties of the United States Government involving the national safety and security, 
including but not limited to activities concerned with the protection of the United 
States from internal subversion or foreign aggression. All employees of any 
department or agency of the United States Government are deemed to be em- 
ployed in an activity of the Government involving national security. 

“Sec. 4. It shall be the duty of the United States Civil Service Commission, 
upon the request of any employee, to review the decision, under this Act and 
under any Executive order issued pursuant to this Act, of the agency head con- 
cerned in the case of such employee with respect to the validity, truth, and 
merits of the charges made and with respect to the procedures followed. The 
Commission shall prepare a written opinion and decision in each such case con- 
taining its recommendations with respect to the decision of the agency head. 
The Commission shall transmit its opinion and decision to the agency head con- 
cerned for action in accordance therewith. The determination by the Commis- 
sion of any question or other matter connected wth such review shall be final 
and conclusive. If any member of the Commission does not concur in such 
opinion and decision, he may file a dissenting opinion.” 


The CuHatrman. These bills also are identical to legislation ap- 
proved last Congress by this committee, also passed by the House by 
a vote of 295 to 46, and was then approved in the Senate, with some 
minor changes. The legislation then went to a conference committee 
between the House and the Senate. 

The conference agreement was approved by the House, but it was 
not approved by the Senate for lack of time, as it was not scheduled 
until the closing hours of the last night of the 85th session of Congress. 

This legislation protects the national security of the United States 
by providing that the head of any department or agency of the U.S. 
Government may suspend the employment of any civilian officer or 
employee when it is deemed necessary in the interest of national 
security. 

Following such suspension and notification thereof, within 30 days, 
any such officer or employee shall have an opportunity to reply and 
show why he should be restored to duty. 

Following such investigation and review as deemed necessary, the 
department or agency head may terminate the employment of the 
suspended employee whenever it is determined that such termination 
is necessary or advisable in the interest of national security. 

With respect to the term “national security,” this legislation pro- 
vides that all governmental activities of the U.S. Government involve 





FEDERAL EMPLOYEES SECURITY PROGRAM 3 


the national security, including but not limited to activities concerned 
with the protection of the United States from internal subversion 
or foreign aggression, and that all employees of any department or 
agency of the Government are deemed to be e mployed in an activity of 
the Government involvi ing national security. 

Each department and agency head is neauined, to the extent con- 
sistent with the national security, to use the Lloyd-La Follette Act 
or Veterans’ Preference Act procedures, as applicable, for any suspen- 
sion or termination action where security is not involved. 

In other words, these acts, the Lloyd-La Follette Act and the Vet- 
erans’ Preference Act, will be followed in suitability cases, while the 
summary suspension and separation provisions of the bill will apply 
where security considerations are involved. 

The bill provides for an appeal to the Civil Service Commission 
by any employee suspended or separated for security reasons under 
the legislation or any Executive order issued pursuant to it. 

The Commission is required to prepare a written opinion and 
decision. The decision of the Commission is final and conclusive. 

This appeal is provided for all employees in the Federal Govern- 
ment and is an additional safeguard to the employees who are pres- 
ently in so-called sensitive positions and who may not now appeal 
adverse actions to the Civil Service Commission. 

The bill provides that any person who is reinstated or restored to 
duty following a wrongful suspension or removal shall be compen- 
sated for his loss for the period of iis suspension from the payroll. 

Public Law 733 of the 81st Congress originated on the basis of a 
recommendation to the Congress from the Secretary of Defense, Hon. 
Louis Johnson, on February 21, 1950, and was strongly endorsed by 
all of the executive departments and agencies. 

I sponsored this legislation in the House and there was never any 
indication that I, as its sponsor, or any member of the Committee or 
the House, felt that its provisions were limited to so-called sensitive 
positions. In fact, the word “sensitive” appears nowhere in the law. 
On the contrary, this law unequivocally authorizes the Secretaries of 
Defense, State, and Commerce, and others specifically named, to sep- 
arate any of their employees in the interest of national security. 

Public Law 733 superseded appropriation bill riders which pro- 
vided for some dismissals in the interest of national security by the 
heads of these departments and agencies without any of the employee 
protection written into Public Law 733, such as written statement of 
charges, opportunity to answer, et cetera. 

A decision of the Supreme C ourt in the case of Cole v. Young, issued 
June 11, 1956, made the Federal Government’s security program in- 
applics able to positions not held to affect the national security. The 
bills before the committee meet this issue by a statement of congres- 
sional and Government policy that all positions in the Federal Govern- 
ment affect the national security. 

It is my position that there is no room on the Federal payroll for 
any employ ee, 1 regardless of what position he holds, whose loyalty to 
the United States is of reasonable doubt. This is the same standard 
rs is presently being used in the case of applicants for Government 
jobs 
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In other words, where there is reasonable doubt of an applicant's 
loyalty, the Civil Service Commission presently is holding that they 
are not eligible for Federal employment. 

I hope that the committee will complete these hearings and take 
favorable action on this legislation. 

Mr. Rees, of our committee, and author of H.R. 1161, and Hon. 
Francis Walter, chairman of the Committee on Un-American Activi- 
ties and author of H.R. 1989, will make a statement before the com- 
mittee this morning. 

Then the committee will be glad to hear from Hon. Loyd Wright, 
Chairman of the former Commission on Government Sec urity, set 
up by the Congress, and appointed, I believe, by the President, the 
President of the Sen: ite, and the Speaker of the House. 

We will first hear from Mr. Rees. 


STATEMENT OF HON. EDWARD H. REES, A U.S. REPRESENTATIVE 
FROM THE STATE OF KANSAS 


Mr. Rees. I concur strongly in the chairman’s statement with re- 
spect to the urgent need for the enactment of legislation to strengthen 
the law relating to the suspension or separation of Federal employees 
in the interest of national security. 

I have a special interest in this problem, and have had for about 15 
years and I hope the efforts of those in Congress who have tried to 
secure an effective security program will not be wasted. 

In 1946 our Civil Service Commission obtained House approval of 
a resolution to conduct an inquiry into the malfunctioning of the 
Federal employees’ loyalty program. The findings of our committee, 
which showed extreme laxity in certain quarters in the executive 
branch concerning the protection of our Government from the infiltra- 
tion of subversive elements, were used by President Truman to es- 
tablish a Federal employees’ loyalty program. 

It became quite clear in the years which followed that a sound 
Federal employees’ security program, to be really effective, should be 
based on law rather than upon the determinations of the particular 

individuals who happen to be administering the program. 

The majority of Members of the House of Representatives in 1948 
agreed that legislation was desirable and approved a bill which I 
introduced est: vblishing a Federal employees’ loyalty program. 

The other body failed to approve this legislation and it became 
necessary for the present administration to ‘provide a security pro- 
gram based upon Public Law 733, 81st. Congress, which de alt with 
the summary removal of Federal employees who act in a manner 
jeopardizing national security. 

Following the decision in the case of Cole v. Young, which invali- 
dated a portion of the security order issued in 1953, it became neces- 
sary for the Federal Government to reemploy a number of security 
risks. 

As pointed out by the chairman under this decision and decisions 
of the Department of Justice, Federal departments and agencies have 
now been required to pay more than $578,000 in back compensation to 
persons who were removed from the Federal payroll as security risks 
over the last several years. 





FEDERAL EMPLOYEES SECURITY PROGRAM oO 


The only effective way to deal with this vital problem, which af- 
fects the national security, is by the enactment of this corrective 
legislation. 

‘Simply stated, the purpose of this legislation is to reaffirm the in- 
tent for which Public Law 733, 81st Congress, was enacted. The 
effect of the decision in the Cole v. Young case was to weaken the 
security program by persons occupying a great many positions in the 
Federal service. 

In my opinion, Communists and fellow travelers who advocate the 
overthrow of our form of government are not entitled to oce upy any 
position of public trust under the Government anywhere in the 
United States. 

The Civil Service Commission has stated that: 

The Cole decision limits drastically the operation of the present security pro- 
gram. This decision will require corrective action in many of the cases which 
are being processed under the present program and will also nullify many 
actions heretofore taken during the past 3 years in the interest of national 
security. 

For example, at the time of the decision there were 17 cases in which em- 
ployees had been suspended pending adjudication. These 17 individuals have 
been restored to duty and their cases must now be processed under some au- 
thority other than the act and Executive Order No. 10450. 

The two cases cited below are illustrative of the type of cases involved among 
these 17 cases: 

Case A: A member of the Communist Party in 1945 and press director of the 
Paul Robeson Club of the Communist Party. An active supporter of a Com- 
munist Party member who ran for a State office and was subsequently indicted 
under the Smith Act and given a sentence of 5 years and fined $5,000. Subject 
has been a close associate of known members of the Communist Party. 

Case B: From approximately 19380 to 1934, was a member of the Young Com- 
munist League, and subsequent to 19384 attended mass meetings and parties of 
the Young Communist League and of the Communist Party. Subject’s wife and 
his brothers were members of the Young Communist League and subject has 
been a close associate of Communist sympathizers. 

This bill will put into effect most of the recommendations made by 
the Wright Commission as they relate to Federal employees’ security. 

This Commission was appointed by the President as has been men- 
tioned, and produced a study covering nearly 1,000 pages in this area. 

Mr. Wright was the Chairman of the Commission and we are for- 
tunate to have him with us this morning. 

I believe the security of our Nation is being jeopardized by failure 
to act. 

The overwhelming majority of civil service employees are entitled 
to protection against those security risks who might infiltrate their 
ranks 

The legislation before the committee represents years of diligent 
study. It is the best legislation that can be enacted under the circum- 
stances created by the Cole decision. 

In my opinion, Mr. Chairman, this legislation ought to be approved. 

The Cramman. Thank you, Mr. Rees. 

I wish to insert in the record at this point a table concerning the 
number of the employees who had been suspended or discharged un- 
der this legislation and who had to be restored to the Government 
payroll after the Cole \ . Young decision. 

There were a total of 109 who had to be restored after this Cole v. 
Young decision of the Supreme Court and at a cost in back pay to 
the Government of $579,656.55. 
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(The table referred to follows :) 


INFORMATION REPORTED BY AGENCIES AS OF APR. 24, 1959, CONCERNING RESTORATION 
OF EMPOYEES AS A RESULT OF THE SUPREME CoURT DECISION IN COLE Vv. YOUNG 
CASE 








| | 

| Number | | Number 

restored | Number | Amount of | of cases 

Agency | fromter- | stillon | backpay pending 

mination | rolls awarded decision 

or suspen- | | as to res- 

| sion | toration 
NE iiienss teins “al 109 | 74 | $579, 656. 55 | 2 
Agriculture__-_. 2 2 12, 292. 26 0 
Air Force. ..- 4 | 2} 114,076.88 | 0 
Army 6 | 6 | 79,039.85 | 0 
Civil Service Commission-_--.-- 2 | 2} 14,451.50 | 0 
Government Printing Office---- . 3 | 20, 411. 33 0 
Health, Education, and Welfare___- 5 | 3 | 37, 525. 45 0 
Housing and Home Finance Agency (FHA)--.--- | 2 | 0 None 0 
Interior - | 5 5 | 61, 160. 31 | 0 
National Aeronautics and Space Administration. --_-| 1 | 0 12, 286. 66 | 0 
National Labor Relations Board- 0 0 215,000.00 | 0 
Navy. ‘ ns patel 8 3 | 34, 127.77 | 0 
Post Office | 56 44 210, 910. 39 2 
Securities and Exchange Commission. -_- 1 1 | 5, 632. 64 | 0 
Treasury.-- 2 | 1 », 772. 84 0 
Veterans’ Administration -- 12 4 56, 968. 67 0 


1 The amount of financial settlement pending in 1 case. 
2 Payment result of judgment. 


The Cuatrman. The committee will next hear from the distin- 
guished gentleman from Pennsylvania, Representative Francis E. 
Walter, who has long been dealing with national security. 

Mr. Porter. Mr. Chairman, will there be an opportunity perhaps 
at 2 more opportune time to question Mr. Rees on his testimony 4 

The Cuarrman. Yes. 

Mr. Porrrr. May we reserve that right? 

The Craiman. Certainly. 

We will be glad to hear Mr. Walter, chairman of the House Un- 
American Activities Committee. 


STATEMENT OF HON. FRANCIS E. WALTER, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF PENNSYLVANIA 


Mr. Watter. Mr. Chairman, I shall make a very brief statement. 
On three prior occasions I have testified before this committee, and 
I ask unanimous consent that the testimony that I gave last year be 
made a part of my statement. 

The CuarrMan. That request will be granted. 

(The statement referred to follows:) 


PREPARED STATEMENT OF Hon. FRANCIS E. WALTER, A REPRESENTATIVE IN CON- 
GRESS FROM THE STATE OF PENNSYLVANIA 


At the outset, let me express my thanks to this committee for giving me an 
opportunity to remind you of a situation which is not only bad but is becoming 
worse, namely, the invasion by the courts of the legislative branch of the Gov- 
ernment. I think that we have ourselves very largely to blame for this rash of 
recent decisions, because we failed to act in other instances when action was 
indicated. 

For example, the Supreme Court, in the Christoffel case, held that unless the 
record showed affirmatively that a quorum was present at a committee meeting, 
it was to be presumed that no quorum was present. This was followed by 
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Cole v. Young, and still we did nothing about it; until recently, the most danger- 
ous of all these decisions, as I see it, was handed down, namely, the decision in 
the Watkins case, where the Supreme Court stated that the Communist con- 
spiracy was a political party. Now, that is something that the Communist Party 
has not been able to put over for years successfully. But, by that decision, 
the Supreme Court established this erroneous philosophy. 

I do not know whether or not there is anyone in this room who does not realize 
that there is a clear and present danger from the Communist conspiracy. If 
there is, then I refer you to any one of the large number of pamphlets the Com- 
mittee on Un-American Activities has prepared. But having based that de 
cision on the erroneous major premise, then this beautiful syllogism was de- 
veloped to the point where there is no escaping from the conclusion. 

The conclusion in the Watkins case is correct, but it is based on a false 
premise. 

So I say that going all the way from Christoffel down to Watkins, we have 
seen this steady encroachment upon the prerogative of this branch of the 
Government. 

Now let us take a look at the Cole case. I presented a brief last year, when 
I introduced the same bill, and I shall not refer to it. 

Under the law that the distinguished chairman of this committee is responsible 
for, it was possible for heads of certain departments to discharge employees 
not loyal to the United States or, as the act put it, “whenever he shall determine 
such termination necessary or advisable in the interest of the national security 
of the United States.’ Who is there who would sincerely contend that a 
disloyal person should not be discharged? Why should the Government of the 
United States support a person who is associated with a movement dedicated 
to the destruction of this very form of government? 

Mr. Cole was employed in the Department of Health, Education, and Welfare. 
He was discharged because his employment was determined to be not “clearly 
consistent with the interests of national security.” The Supreme Court wrote 
into the law “‘in a sensitive position”; words that do not appear in the law that 
the distinguished chairman of this committee is responsible for. 

Now, this, of course, adds an additional burden and excepts from the opera- 
tion of the law disloyal people unless they are in a sensitive position. Now, what 
is a sensitive position? Is it the janitor, who has access to the confidential 
files of the head of an agency? Is it the stenographer that takes the notes of 
conferences involving national security? I venture the guess that the Supreme 
Court would find that in neither instance are these people in a sensitive position. 
Therefore, as Justice Clark pointed out in a splendid minority decision, “‘the 
Court would require not only a finding that a particular person is subversive, 
but also that he occupies a sensitive job.” Therefore a person who might have 
access to all sorts of confidential information could not be discharged. 

So I again urge this distinguished Committee to give consideration not only 
to H.R. 981—I am not wedded to that proposal; it was drafted by people in the 
Department of Justice and on my Committee of the Judiciary, and we believe 
that it is a good bill—but any proposal that will let the Supreme Court know 
that when they invade the legislative field we intend to reassert our prerogatives 
and perform the duties imposed by the Constitution on us. 

We are gradually approaching the situation where the judicial branch is 
merely an adjunct of the executive branch. We are approaching that, and 
recent events have, I think, demonstrated the accuracy of my statement. 

There is one point, Mr. Chairman, that I wish to make eminently clear. I 
was a member of the Commission on Government Security and I fully endorse 
the recommendations of the Commission as contained in this report, particularly 
as they relate to the Federal civilian employees’ loyalty program. I hope that 
your committee and the Congress as a whole will give the Commission’s recom- 
mendations thorough study and that eventually a civilian employee’s loyalty 
program will be enacted into law along the lines proposed by the Commission. 
I know, however, that it will take some time before such legislation can be 
enacted and, in the meantime, I feel that it is imperative the Congress approve 
legislation as contained in H.R. 981, or a similar proposal, as a stopgap measure 
in order to adequately protect the interests of the Government until the Congress 
has had the opportunity to study and complete its deliberations with regard to 
the recommendations of the Commission on Government Security. 


Mr. Watrer. You will note, Mr. Chairman, that in my testimony 
last year I referred to H.R. 981. I would like to point out that the 
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bill I have introduced this year, H.R. 1989, is the same as H.R. 
981 except for the addition of shidiadbaitisle approved by the com- 
mittee last year and overwhelmingly endorsed by the House in a 295 
to 46 vote. 

I am going to be brief, because Mr. Loyd Wright, the very dis- 
tinguished Chairman of the former W right C ommission, which went 
into this question of security at great length, came from California 
this morning in order to appear before this committee, and he is 
anxious to get away, so I will not take too much of your time. 

I want to call to the committee's attention the fact that there are 
two very important issues involved in this particular legislation, 
and if you will not depart in your deliberations from the considera- 
tions of these two points at issue, I am sure that your conclusion will 
be inescapi able. 

The first is, are we, the Congress of the United States, going to 
sit idly by and permit the Court, the Supreme Court if you please, 
to invade the legislative function 

The second question is, whether or not we will prevent a person 
whose purpose it is to destroy our form of government from being 
discharged from a position, no matter what it is, in that Government. 

I am going to direct my remarks now to the first proposition. 

On August 26, 1950, there was approved the statute which was 
struck down by the Court in Cole v. Young. This statute provided 
inter alia that: 

Any civilian officer or employee whose loyalty to the United States * * *, 
and so on. Note that language, “any civilian officer or employee.” 

Any, without specifying what kind of a job he had, whether he 
was an Alger Hiss, or a janitor in the State Department, or in any 
other agency of the Government. Any employee. 

At the time that the statute was being debated, this very question 
was raised by Mr. Holifield, who was and is a member of this 
committee. 

On the floor of the House, Mr. Holifield said, in opposing the extent 
of the applicability of this statute: 

This act applies potentially to every executive agency, not only the sensitive 
ones. 

This was the objection raised by the opponents of this legislation, 
that it was all-inclusive, so that there can be no question of the con- 
gressional intent. 

It was intended by the Congress to make it possible to get rid of a 
person, no matter what job he had, if that person was a part of this 
conspiracy to ceatroy this Government. It is indeed unfortunate 
that today there are those who look upon the Communist movement 
as political. 

It is not political, and I am sure that many of the people who 
contend that it is are not so naive as to believe that. I think this is 
a deception that is being practiced on some sides. 

We intended that we were going to rid ourselves in the Government 
of this kind of employee. The case of Cole v. Young, in my judgment, 
is the most. striking example of the invasion by the Court of the legis- 
lative prerogative that I have seen in many years. 
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A long while ago, too long perhaps, I was put on a subcommittee 
by the then chairm: in of the Judiciary Committee, Hatton Sumners, 
whose purpose it was to examine the decisions of the Court in order 
to determine whether or not the Court invaded either the legislative 
or the executive function. 

This great Republic of ours is as strong as it is because of the 
integrity of the three branches of our Government. If it is to remain 
strong, then it is our duty to see to it that each one of the three branches 
is protected from an invasion by either of the other two branches. 

Cole v. Young not only ignored the very plain intent of the Congress 
but it went further in its legislative activity, and that is what this was. 
It added the language “in a sensitive position.” 

Members of this committee, I have examined the record from the 
time this matter was first taken up and I have yet to find the word 

“sensitive” anywhere in any of the hearings or discussions apropos of 
this legislation. 

You know the case of Cole v. Young as well, or perhaps better 
than I do, but the Supreme Court went way out of its way in order 
to strike down what the Congress of the United States in the very 
plainest and most simple language had done. 

I do not want this to be considered as criticism of the Court. As 
a lawyer—and I classify myself as a lawyer, not merely a member of 
the bar—I have the greatest respect for this institution, the Supreme 
Court of the United States, and perhaps there are some lawyers in 
this Nation who have a greater feeling of respect for the Court than 
perhaps the Court has for itself, bec “ause, gentlemen, not only is 8 
a decision which is beyond the Court’s authority, but it is one of 
number in that same category. 

Now the Congress has an opportunity to protect the Court from 
itself. Here we have a great opportunity to make a contribution to 
the preservation of these functions under which this great Republic 
of ours has moved to the place that it now occupies in the world. 

I do not know that there is anything more I care to say at the mo- 
ment. 1 shall be very happy to come back. I would like to be interro- 
gated. I do not know whether I can add anything more than I have 
stated on previous occasions, but I earnestly urge this committee to 
enact a bill. 

The Cuarman. Thank you very much, Mr. Walter. 

Mr. Warrer. Thank you. 

The Cnatrman. I might state that I was the author of the original 
bill on which this legislation is based. 

Mr. Watrer. Yes, sir. 

The Cuarrman. The bill was brought to me by Secretary of the 
Navy Dan Kimball. We conferred at length about it and, through- 
out our discussions, there was no mention of any sensitive position. 

It was my understanding, and that of Secretary Kimball, that this 
legislation would cover all employees of the Government, regardless 
of what position they held, whether in the most sensitive position of 
the Government or whether they were just in the custodial service; and 
certainly the Supreme Court, when it held in the case of Cole v. Young 
that this legislation applied only to sensitive positions, was cokunile 
going contrary to my views when I was author of the original bill, 

Mr. Porrer. Mr. Chairman. 
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The Cuarrman. Mr. Porter. 

Mr. Porter. Is it understood that we are going to accommodate Mr. 
Wright by not questioning the other witnesses this morning ¢ 

The Curran. That is correct, sir. 

Mr. Porrer. However, we will have an opportunity ? 

The Cuairman. Mr. Walter said Me will be glad to come back so you 
‘an ask questions. 

We will next hear from Mr. Loyd Wright, who has come from 
Los Angeles, Calif., to appear on this legislation. 

It is indeed a pleasure to welcome you back, Mr. Wright, after your 
visit here last year. 


STATEMENT OF HON. LOYD WRIGHT, CHAIRMAN, ACCOMPANIED 
BY D. MILTON LADD, STAFF DIRECTOR; STANLEY J. TRACY, ASSO- 
CIATE COUNSEL; AND J. ROBERT BROWN, ASSISTANT DIRECTOR 
OF RESEARCH, FORMER COMMISSION ON GOVERNMENT SECURITY 


Mr. Wricur. Thank you, sir. 

Mr. Chairman and members of the House Committee on Post Office 
and Civil Service, may I preliminarily express my appreciation for the 
opportunity to appear here. 

I want to correct one thing that your distinguished associate, Con- 
gressman Walter, said. My time is yours. There is nothing in my 
opinion so important as to pass appropriate legislation to protect our 
glorious country, and when anyone says that I must return, I assure 
you that is not the case. I will be here at your beck and call any time 
if I may in the slightest contribute to your considerations. 

I would like, for the record, Mr. Chairman, to introduce to you and 
the members of the committee Mr. D. Milton Ladd, Mr. St: anley J. 
Tracy, and Mr. J. Robert Brown, who were Administrative Director, 
Associate C ounsel, and Assistant Director of Research, respectively, 
of the Commission on Government Security. 

It is indeed heartening and indicative, I believe, of the emphasis 
that those who have had the opportunity of studying this delicate prob- 
lem feel that they have volunteered to come here to assist you and me in 
presenting any contribution that we might make by our recommenda- 
tions on H.R. 1870, H.R. 1161, and H. R. 1989, all of which, so far as I 

‘an determine, are very similar and are intended to accomplish the 
same purpose, and any similar legislation. 

It is imperative in our opinion that prompt action ensue. 

Mr. Chairman, since I last had the privilege of appearing before 
you in June of 1957, I have devoted a great deal of my time and have 
had an opportunity to discuss the entire report of the Commission on 
Government Security with a great many audiences throughout the 
country, political and otherwise, service clubs, civic clubs, those citi- 
zens who are finally alerted to the dangers of subversion. 

I can say to you, sir, unhesitatingly, that wherever the report is ex- 
plained, our citizens are earnestly interested in implementing the prin- 
ciples of the legislation proposed by the Commission in this delicate 
field of security ‘and personal rights and privileges. 

I think the people have been unaware of the fact that the growth 
of our security machinery was piecemeal, that it lacks uniformity. 
As each danger appeared on the horizon, the Congress during war 
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passed appropriate legislation, and I for one, Mr. Chairman, as a citi- 
zen, am very proud of our structure of government. Iam proud in- 
deed that the Congress has done such a splendid job under such diffi- 
cult circumstances. 

We who have studied the problem zealously have great concern, 
however, over the complacency with which many of our people view 
the acceleration of the efforts of the Communists who seek to infil- 
trate and subvert our Government and our country. We seem, all too 
frequently, to have forgotten the realities of life. 

May I just for a moment, sir, remind you and the distinguished 
members of your committee that that great American, J. E dgar 
Hoover, has repeatedly warned the Nation that the Communists are 
onthe march. Recently before a national convention of the American 
Legion he said this: 

To dismiss lightly the existence of the subversive threat in the United States 
is to deliberately commit national suicide. In some quarters we are surely 
doing just that. 

You will recall, I am sure, the Gaither report to the President on 
national security. The Gaither Commission, like our Commission, 
had an opportunity to see the executive files, though I am advised to 
an even lesser extent than we enjoyed. 

Mr. Gaither, in addressing the American Bar Association a few 
months ago, had this to say: 

Our security is in unprecedented peril—the ultimate objective of interna- 
tional communism is world domination, and the Soviet Union will pursue this 
objective ruthlessly and relentlessly, employing every possible political, eco- 
nomie, subversive, and military strategem and tactic. 

It seems to me inconceivable that we, a Nation built upon reality 
and practical accomplishments, should so loosely disregard the re- 
peated warnings of the leaders of the Communist philosophy. 

I remind you, if I may, that there was a little man who wrote 
“Mein Kampf” who told America and the world what he was going 
to do. We were complacent. We did not believe him. For our 
neglect and expediency thousands and thousands of fine young Ameri- 
cans paid the supreme sacrifice so that you and I might continue to 
enjoy individual freedom. 

From the very beginning of the Marxist manifesto, we have been 
warned by the Communists what they would impose upon us to bring 
about our economic destruction. 

[I shudder when I think of the opportunities that my grandchildren 
might not have because my generation thought so little of the w arming 
that the Communist manifesto should have given us, and, ine identally, ' 
being a grandfather, I wish to brag that I have 12 grandchildren. 

Privileges and opportunities that were yours and were mine, I fear, 
will never be theirs. 

Mr. Chairman, Lenin, one of the masterminds of this evil philoso- 
phy, in 1923 boastfully said, and I quote him: 

First, we will take Eastern Europe, then the masses of Asia, then the Near 
Kast, then Africa, then we will encircle the United States, which will be the last 
bastion of capitalism. We will not have to attack. It will fall like an overripe 
fruit into our hands. 

Think of it. There is a warning back in 1923 that should have 
altered every American as to what was coming. 
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I respectfully submit, Mr. Chairman and members of the committee, 
that Lenin was far too accurate in his prognostication. Unless you 
now implement legislation to protect the security of the Nation agree- 
able to the mandate under which the Commission on Government Se- 
curity was brought into being, it will happen here. 

During the last 25 years, the United States has had 3,400 meetings 
with the Communists, including Teheran, Yalta, Potsdam, Panmun- 
jom, and Geneva. ‘The negotiators spoke 106 million words. AII this 
talk led to 52 major agreements, and Soviet Russia has broken 50 of 
them. This is, of course, consistent with Lenin’s philosophy about 
treaties and agreements, as is evidenced when he said: 

A promise is like a crust of bread—it is made to be broken. 

Again Lenin commanded, and I quote: 


We have to use any ruse, dodges, tricks, cunning, unlawful method, conceal- 
ment, and veiling of the truth. 

More recently, one, Nikita Khrushchev, presently the No. 1 gangster 
of the Kremlin, frankly warned us as follows: 

If anyone thinks that our smiies mean the abandonment of the teachings of 
Marx, Engels, and Lenin, he is deceiving himself cruelly. Those who expect this 
to happen might just as well wait for a shrimp to learn how to whistle. 

Mr. Chairman, these quotations may seem trite, but those of us 
who have had the opportunity and privilege of examining the Gov- 
ernment records, who have talked to the fine, loyal servants of the 
people in Government, who daily combat the scheming encroachment 
of subversive influence, and what I am sorry to say is more difficult 
to combat—those poor, deluded people of America who, though not 
Communists, for reasons sometimes obscure, follow the C ommunist 
line and assist them in their objec tives—perhaps I overemphasize that. 

You cannot study a subject for 3 years without having definite 
opinions, and I say to you, Mr. Chairman, and the distinguished 
members of this committee, that we have utterly failed the young 
people of this Nation in not teaching them the fundamental prin- 
ciples of government. 

[ have had startling experiences in talking on this problem. I have 
been to what they ¢ all university clubs where a prerequisite of belong- 
ing is to have a college degree from a recognized college of the United 
States. I have asked this series of questions: 

How many of you have read the Federalist Papers in the last 10 
years ¢ 

And in 1 instance, out of 130, there were 6 hands raised. 

I asked a second question: How many of you have ever studied it? 

Twelve hands were raised. 

Then I asked the $64 question: How many of you have made it a 
must on the reading list of your children? 

And, ladies and gentlemen of the committee, not a hand was raised. 
You can no more understand the true philosophy of our Government 
without reading the Federalist Papers and the contemporary writings 
than you can be a Bible student without reading the Bible. 

Our young people are too often being taught that it is wrong to 
be proud to be an American. Those of us — have had the oppor- 
tunity of visiting Europe and the Middle East and have seen _ 
devastation visited upon innocent peoples by this uncontrollable, av 
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ricious, godless thing called communism must take heed of these warn- 
ings and call upon that characteristic of which we Americans used 
to be so proud and which we designate as “Yankee horsesense.” 

I might interpolate, sir, that no geographical division is intended. 

You have before you bills contemplated to cure what I think has 
been a misinterpret ition of the intention of the Congress. 

You, Mr. Chairman, and Mr. Rees, the distinguished ranking mi- 
nority member, who were the authors collectively or in collaboration 
of the bill which was struck down by Cole v. Young, are, I am sure, 
somewhat surprised to have a vagrant court tell you that you did not 
intend what you said. 

I do not wish to be classed as one who criticizes the institution of 
the Supreme Court. I ama lawyer. I consider it my responsibility 
as an officer of the Court to follow the Court’s own advise and criticize 
the decisions. I will always be grateful, as those who have enjoyed 
freedom before me have been grateful, to the institution. I always try 
to keep in mind that that great Justice, John Marshall, took the ee 
clean clay that came out ‘of the convention and molded into law 
philosophy of government under which our people have prospered a 
enjoyed priv ileges unparalleled in the history of the world. 

However, I do feel in this case very much as your distinguished 
associate, Congressman Walter, feels. I am at an utter loss to under- 
stand it, because I believe Judge Harlan is one of our better legal 
minds on the Court. That it does violence to what you intended, that 
it does violence to ordinary commonsense insofar as the requirements 
of the Government employment are concerned, I do not think can be 
challenged. 

I want at this point, Mr. Chi uirman, to call attention to the fact in 
the record that the Commission has expired and that I am therefore 
expressing greatly my own views. 

I leave to those of you who would read our report whether or not I 
am probably expressing the majority views of the other Commissioners. 

I think it is very important here for you to recall that the Commis- 
sion was bipartisan that it was appointed by the President, the Presi- 
dent of the Senate, and the Speaker of the House, and that half of it 
was composed of Government servants—two Senators, two Congress- 
men, two from the executive branch of the Government. The rest of 
us were gathered here and there geographically dispersed. 

We spent 18 months and $ 700,000 ‘of taxpayers’ money. We had 
the assistance of some of the finest, loyal American citizens conceiv- 
able. Our average was 80 on the staff and I have never seen more 
dedicated people, not dedicated only to protect the Nation, but, sir, 
also fully cognizant of their respective individual opportunity and 
responsibility to protect the loyal American citizen from the encroach- 
ment of a centralized government. 

I have sometimes wondered why such institutions as the Fund of 
the Republic, who enjoy a tax-free status with terrific income, feel 
that. our report. runs counter to something. I am not sure what. I 
would like to see such institutions as it devote some of its money in 
developing something along the line of what is the responsibility to 
government of the Gover nment employee. 

What is my responsibility to 175 million other Americans? They, 
too, have civil rights. 


40101—60 2 
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We have had in certain areas, professionals and other groups, cru- 
saders who attempt to say that a law can be drafted so that the screen- 
ing process through which loyalty is assured should only be made 
applic: able to employees i in sensitive positions. 

So far as I have been able to ascertain, Mr. Chairman, none of these 
advocates of such a loose policy have been able to determine, or in- 
deed to indicate in this atomic age, what constitutes a sensitive 
position. 

The schemers who do the bidding of the Communists and who 
would subvert us, are constantly sneaking down dark alleys and pry- 
ing into wastepaper baskets and fitting scraps of information to- 
gether so that they may divulge to the enemy our innermost secrets 

It is inconceivable, for instance, that any Congressman would stand 
for reelection upon the platform that he advocates that a Communist 
should be permitted to work for the U.S. Government. Yet I submit 
if the Cole v. Young decision is not cured, if the true intention of the 
distinguished men who authored the original bill is not clarified, 
that will be the result. We will have in branches of government, 
through scheming, lying and devious tricks, people unworthy of the 
honor and confidence of being governmental employees. 

There is nothing, in my opinion, more important than to firmly 
establish the principle that in our glorious country only the loyal, as 
well as the competent, should be employed in Government. service. 

Mr. Chairman and members of the committee, it is with great re- 
straint that I desist from again pleading with you to consider the 
whole of the report of the Commission on Government Security. 
However, I persist in the hope and prayer that at some subsequent 
time the appropriate committee will hear and consider all of the 
recommendations made by the Commission so that the mandate of the 
Congress will have been fully complied with. 

I make bold to make this suggestion because even members of this 
committee at the previous hearings suggested that the bills here con- 
sidered were temporary expedients to meet an emergency situation 
to provide effective ways and means of separating employees i In any 
position from the Federal payroll who are disloy al to the U.S. 
Government. 

I take cheer also because in the committee’s report No. 1201, 85th 
Congress, the committee indic ated 1 in the following language the in- 
tent to explore the Commission’s report more fully when it said, on 
page 6, that the recommendations of the Commission on Government 
Security submitted to the Congress on June 21, 1957, should be ex- 
amined carefully and that sufficient time should be devoted to an 
exhaustive study so that « comprehensive legislation may be enacted, 
establishing the Central Security Office to coordinate the secur ity pro- 
grams of the Government. 

I earnestly plead that this committee and that the Congress adopt 
one of the bills before you. 4 can think of nothing more important 
in this troubled age when we are in a very battle for existence with 
this foreign ideology than to assure the American people that the 
Congress ‘of the United States is going to insist that only loyal 
Americans have the reward of the honor of working for the Govern- 
ment. 
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Mr. Chairman, I thank you for the opportunity of being here. I 
commend you, sir, and your associates on the committee in taking 
this matter up. I hope that it will beexpedited. 

Thank you very much. 

The Cuarrman. Mr. Lesinski. 

Mr. Lesinskr. Mr. Wright, 1 am glad that you are here before us 
again recognizing that the subject is extremely complicated. 

I did not introduce a bill, but I would have if I had time and had 
sa knowledge. 

I did have a lot of correspondence from loyal Americans in opposi- 
tion to this legislation. 

I am not an attorney. Sometimes it is better that I do not have the 
law to bother me, but lawyers are not the Bible and I know the Bible a 
little bit. However, I would like for the record, if it is not in the 
record already, some explanation in rebuttal to the propositions put to 
me. They are very loyal people and I love them and they are won- 
derful, but this is one of the problems. 

Have you gone over the opposition to this bill or last year’s bill? 

Mr. Wricur. Yes. 

I do not mean, and I am sure no thinking person would imply, that 
there are not many loyal Americans who hold different views from 
all of our views. I do not believe in the philosophy that just because 
someone disagrees he is wrong. 

Iam fully aware that there are m: iny fine, splendid American citi- 
zens that have a different viewpoint. I believe, and sincerely believe, 
Mr. Congressman, that the people who hesitate to support the philos- 
ophy of demanding loyal servants are overlooking these things: 

First, we are in acold war. There isan emergency. Everyone must 
admit that it is a war of survival, not only our survival, but the sur- 
vival of all the freedoms of the world depends upon the strength, eco- 
nomic and moral, of America. 

I think they are misguided, these who would say that this janitor is 
not sensitive, because the records disclose that their tec hnique is to get 
bit by bit by bit. 

We have some 335 foreigners under orders of deportation in Amer- 
ica who were caught in subversive acts, and we are not able to ne 
them back because of our treaty arrangements. We cannot send then 
back, as you well know, because the parent nation will not accept them. 

There was a time, you will recall, when Mr. Bridges was going to be 
deported and Australia sent word that they would not take him bac k, 
so we would have had to keep him here. 

We are restless. Our Nation is young. We are trying to evolve a 
permanent philosophy. 

I call your attention, sir, to the fact that initially our laws, our 
thoughts, were from the Anglo-Saxon heritage. There has been go- 
ing on for hundreds of years a struggle in England and the other 
Anglo-S Saxon countries to evolve a system with the dignity of the 
individual and the rule of law. We inherited that. Now we have had 
more people come in who have commingled who never had any oppor- 
tunity of individual freedom. | -eople. of southern Europe never en- 
joyed it. They did not know what it was. They are here because of 
better living conditions and more money. 
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These two bloodstreams are commingling and we are evolving a 
system of law out of our conflicting ideas and ideals that I hope will 
be permanent. 

I think everyone who is articulate, who forthrightly puts forth 
his ideas, is making a contribution whether you agree with him or 
not. I am sure there is no one in Government but that wants to do 
the best for the Nation. 

Does that answer your question ¢ 

Mr. Lestnski. My specific question was, had you reviewed the 
opposition to the Wright report and similar legislation to the bill 
we are considering today ? 

Mr. Wricur. Only in our initial study. I haven't reviewed it, 
sir, or even seen a review of it. 

Mr. Lesinsxi. Would the gentleman be kind enough, if I supplied 
the information, to go over it and make your comments ?/ 

Mr. Wriegur. Surely. 

Mr. Lestnsxt. Thank you. 

Mr. Jowansen. Mr. Chairman. 

The CuHatrman. Mr. Johansen. 

Mr. JoHansen. I would like to say first of all to the witness how 
deeply moved I am by the very eloquent and sound testimony which 
the witness has given. 

Mr. Porrer. Mr. Chairman, I make the point of order that the 
House is now in session. I would like to hear more from the witness, 
but we do not have time today. 

I am glad the witness can come back. I want an opportunity 
to draw more on his experience in this field and his great ability as 
a lawyer. 

Mr. Jowansen. Mr. Chairman, a point of personal privilege. I 
ask when we next convene I be entitled to finish a sentence or two. 

The CuairmMan. That is correct, sir. 

Mr. Wricut. Mr. Chairman, what is your pleasure? Do you wish 
me back ¢ 

The CHatrmMan. I regret the gentleman has seen fit to make a 
point of order because the House does meet at 11 a.m., and according 
to the clock, it is now 1 minute after. I regret having to sustain 
this point of order. 

Mr. Porrer. I regret I have to make it. 

The Cuamman. What would suit your pleasure about returning, 
Mr. Wright, and members of your staff ? 

Mr. Wricur. I have planned, Mr. Chairman, to go back Monday. 
I have a speech on security to make. Tomorrow I am testifying 
before a subcommittee of the Senate Judiciary Committee, although 
I do not know what time. 

The Cuairman. You are asked to go before the Senate Committee 
tomorrow morning ? 

Mr. Wricut. Yes, sir. I think I will be reached in the afternoon. 

The CuatrMan. Without objection, the committee will stand ad- 
journed until 10 a.m., Monday, May 4, when Mr. Wright will resume 
his testimony before the committee. 

(Thereupon, at 11:02 a.m., the committee recessed, to reconvene 
at 10 a.m., Monday, May 4, 1959.) 





FEDERAL EMPLOYEES SECURITY PROGRAM 


MONDAY, MAY 4, 1959 


Hovsr or REPRESENTATIVES, 
ComMirrre ON Post OrricE AND CIvIL SERVICE, 
Washington, D.C. 

The committee met, pursuant to recess, at 10:15 a.m., in room 215, 
Old House Office Building, Hon. Tom Murray (chairman) presiding. 

The CHarrMan. The committee will be in order. 

Mr. Wright, I wish to compliment you for the great contribution 
that you have made and are now making to a strong, effective Federal 
employees security program. 

Why should any Communist or traitor or subversive be permitted to 
work in our Government in any form or capacity when he is seeking 
‘o destroy and overthrow our present system of government? I wish 
every true Government employee could read your masterful statement, 
Mr. Wright. 

As I said before, I introduced H.R. 7439 in 1950, which became 
Public Law 733. This bill or proposed bill was brought to me by 
Mr. Dan Kimball, Secretary of the Navy. In our various discussions 
it was always understood that this bill would apply to any employee 
in any job in our Government, whether sensitive or nonsensitive. In 
fact, the word “sensitive” was never used in any session between me 
and Mr. Dan Kimball and it was never intended by me as the author 
of this legislation to restrict the meaning of this Public Law 753 to 
employees in sensitive positions. But it was so construed in the 
discussion of the Supreme Court in the case of Cole v. Young. I 

cannot see why it was construed that it was the intention of Congress 
to have this law only apply to employees in sensitive positions. 

Nowhere during the hearings was it mentioned that this legislation 
would apply only to sensitive positions, and I firmly agree with 
the very timely observation made by you, Mr. Wright, on this very 
badly needed timely legislation. 

Mr. JOHANSEN. Mr. Chairman, Mr. Wright, at the time of the en- 
forced recess last Friday I was saying to the witness how deeply moved 
I was by the very impressive statement he made. I want particularly 
to associate myself both as an individual member and as a member of 
the minority with the statement just made by the chairman. 

If it is in order, I would like to direct your attention, Mr. Wright, 
to the minority views that were offered on the bill last year by “the 
gentleman from California, Mr. Holifield, and the gentleman from 
Oregon, Mr. Porter, and also I would like to direct your attention to 
the argument advanced during the debate on the floor of the House by 
the opponents of this legislation, specifically the argument adv: anced 
both in the minority’s views and in the debate to the effect that there 
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is no need for this legislation, the argument to the effect that existing 
statutes, and I am quoting on page 20 of the committee report of last 
year the statement that— 

the Government not only has the authority to bar Communists and those who 
would overthrow our Government from its rolls, but is under positive duty to 
do so. The Hatch Act of 1939 and the Internal Security Act of 1950 are a posi- 
tive bar to the employment of such persons. 

In the debate last year on the floor I pointed out that I could not 
reconcile this argument with the fact that there are still persons on 
the payroll and persons who have been restored to the payroll of the 
Federal Government who are in the category that this type of legisla- 
tion is designed to deal with. I wonder if the witness would comment 
on the line of argument that there is just no need for this legislation ? 


STATEMENT OF HON. LOYD WRIGHT, CHAIRMAN OF THE FORMER 
COMMISSION ON GOVERNMENT SECURITY, ACCOMPANIED BY 
D. MILTON LADD, STANLEY J. TRACY, AND J. ROBERT BROWN, OF 
THE STAFF OF THE FORMER COMMISSION—Resumed 


Mr. Wrieut. Mr. Chairman and gentlemen of the committee, the 
Commission was unanimously of the opinion that we had inadequate 
laws and that included the Hatch Act and the Security Act of 1950. 
Our premise, our broad premise, was that there is no room in Federal 
employment for the disloyal. We regretted that the program utterly 
lacked uniformity. We regretted also that many loyal citizens were 
being tried truly for suitability but were tarred under the then Execu- 
tive order with being disloyal. If, as the gentlemen state, there is 
sufficient law, I w ould pose the question, why not improve the process 
if improvement has been indicated as we believe it has been by the 
experience in this field. 

The difficulties it seems to me arise from a very great number of 
very important facts. For instance, I believe th: at every American 
citizen is entitled to have the presumption of innocence until proven 
guilty and yet I submit there has been no provision made by the Con- 
gress for a man accused to have a subpena power or to have confronta- 
tion. We have included both, full confrontation, except in those in- 
stances where the head of the agency for whom that man works 
certifies that it would be dangerous to the national security to have 
confrontation. And that is designed to cover and to protect our 
counterespionage system. 

I do not think it is enough, gentlemen, to have just an act that says 
you shall not employ a Communist. We know or should know and 
realize that the Communists are following the advice of their leaders 
that they shall lie, steal, commit any crime to obtain their objective, 
and we felt therefore that the whole program should be consolidated. 
For instance, we found in our studies that there were different inter- 
pretations of the regulations in the same departments. One man on an 
Army post would interpret the rules one way and another man on 
another Army post would interpret them a different way. We felt in 
this delicate field of legislation no loyal American should be accused 
just because his superior had no training in this matter. It is true 
that the Army has set up a training program at Fort Holabird and 
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in that particular area it is getting better. There are no similar train- 
ing institutions that I know of. 

That is the reason that, disliking as we all do other commissions, 
any further bureaucracy, we felt that it was worth while after we have 
had this experience to consolidate our experiences into a law. We 
borrowed heavily from the Administrative Procedure Act so that we 
would have trained men who would try a man if he was accused of 
being disloyal. As the program now operates there are 1,800 members 
on the panels. They are Government employees. They are supposed 
to be very busy. If they are not busy, they ought to be dismissed. 

Besides that, human nature is such that if I am the head of a depart- 
ment and a man is going to be called away from the regular duties and 
from his desk, unfortunately I do not always assign the best man. 
So we ought to have trained men, trained in the process of objective 
adjudication so no man would be stigmatized without a hearing. 

I realize that the bill before the committee does not contain some 
of the provisions that we recommended, but I also realize that there is 
an emergency and that there are to be further studies and more bills 
to be considered at a later date. That is my understanding of it, Mr. 
Chairman, and I do not believe that we can further go along the path 
of trial and error. We have had enough of that. We have reached 
the point where we should consolidate. I think we must remember 
that we have had very little experience in this field of security. It 
was not until 1939 or 1940 that we really took this matter seriously 
and even then we vacillated with the winds, so to speak. 

I do not believe that any American can really justify the advocacy 
that the disloyal should work for the Government. Consequently I 
do not believe that there is any position in Government that is not 
sensitive. I am not smart enough to tell you gentlemen, and I am sure 
no one is smart enough to tell you, what positions are sensitive and 
what are not. I have absolute confidence in the integrity of the fine, 
loyal public servants who have been wrestling with this problem. 

The mere fact that in certain operations the regulations require 
you to burn the contents of your wastebasket every night would indi- 

cate that they who struggle with this problem every minute of every 
ane realize the technique, and we are told by Mr. Hoover, we are told 
by everyone who has studied the problem, that the Communist effort 
of infiltration is on the march. Indeed, I am told, and I am sure you 
have been told that it is getting more difficult rather than less difficult. 
Daily in the papers you will read of Communist employees who have 
left, gone to other countries, who add to the sad evidence that has 
already been accumulated of the utter necessity of demanding that 
only those who are loyal be employed and demanding that we recog- 
nize the realities, which are that you cannot tell, it is impossible to 
tell when and where a man may pick up something that is dangerous 
to our national security. 

The Cramman. Mr. Wright, you have been president of the Amer- 
ican Bar Association, have you not? 

Mr. Wricur. I have, yes, sir. 

The CuarrmMan. In what year were you president of the American 
Bar Association ? 

Mr. Wricur. I was president in 1954-55. I am here, however, Mr. 
Chairman, as you all know, in my capacity as Chairman of the 
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Commission, and while I believe I speak for the vast majority of the 
opinion of the lawyers I am not here representing the American 
bar. 

The Cuarrman. At this point in the record I wish you would insert 
the names of the members of the Commission on Government Secu- 
rity. Put the names in the record at this time. You can supply 
them to the reporter. 

Mr. Wricut. Senator Stennis was Vice Chairman; I was Chair- 
man. We had appointed by the President first Mr. Carter Burgess, 
who in February of 1957 resigned, and he was replaced by Hon. F. 
Moran McConihe. The President appointed Dr. Franklin D. Mur- 
phy, Chancellor of the University of Kansas. He appointed Hon. 
Louis S. Rothschild, Under Secretary of the Department of Com- 
merce; Hon. James P. McGranery, former Attorney General. The 
Vice President appointed Hon. Norris Cotton, Senator from New 
Hampshire; Dr. Susan B. Riley, professor of English of George 
Peabody College for Teachers in Tennessee, who incidentally was 
the only lady on the Commission—who I might add, if I may be 
privileged to say so, made as great if not the greatest contribution 
to analyzing and really working on the project. In addition to 
Senator Stennis the Vice President appointed me. 

The Speaker of the House appointed Congressman William M. 
McCulloch, of ae James L. Noel, Jr., attorney, of Houston, Tex.; 
Hon. Francis E. Walter, of Pennsylvania; Hon. Edwin L. Mechem, 
who was then ee of New Mexico. ‘The Commissioners elected 
Senator John Stennis, of Mississippi, Vice Chairman and honored me 
with the chairmanship. 

In discussing the Commission—if it please the committee—I would 
like to call attention to the Citizens’ Advisory Committee. We de- 
cided in the Commission initially that we would not have public 
hearings. The Congress had spent months in having public hear- 
ings. We did feel, however, that we would like to have every seg- 
ment of the American population represented and to assist us we had 
to get to every segment. We had what we called a Citizens’ Ad- 
visory Committee of some 33 chosen from all races, all religions, and 
to the best of our ability from every strata of our great Republic 
represented. 

They worked with us for 3 days. We gave these distinguished 
citizens the same working papers that the staff had prepared for the 
Commission so that they had ample opportunity to look them over. 
We of the staff, including myself, were there only to assist them. 
They by their own act approved our report, that is, the philosophy of 
the report, I believe, unanimously. So that we did the best we could 
to get a truly all-American reaction to our recommendations. I be- 
lieve that it does contain considerable reality. 

The Carman. Thank you, sir. 

Questions, Judge Davis? 

Mr. Davis. Mr. Chairman, I have no questions, but I would like 
to say this to Mr. Wright: I am in accord with the views which you 
expressed. I believe I understand the gravity and the importance 
of this problem. I appreciate very much the outstanding work which 
you have rendered and are continuing to render in beh: lf of this most 
important work. 
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The CuAtrrman. Mr. Gross. 

Mr. Gross. Not at this time. 

The CuHarrman. Mr. Lesinski. 

Mr. Lestnskt. Mr. Wright, I appreciate your coming down this 
morning. In regard to your remarks with which I concur 100 percent, 
in support of the chairman and the other gentlemen in their state- 
ments, I, too, am aware of continual action of subversives in our Amer- 
ican public today. Unfortunately, you can smell them, you can see 
them, you can feel them, but you cannot prove a thing. That is some- 
thing that has been bothering me for many years. I know that the 
FBI has much information. I know according to the statutes they 
cannot reveal it except with a specific imstruction by the courts. 
Therefore we in Congress who are aware of what is gomg on have no 
way of proving that our thinking is proper and correct. 

On the other hand, there is another way of taking care of this and 
that is what we are talking about today. The F BI has proof of the 
facts of the accusation, then we can dispose of the situation. Al- 
though they claim there are laws in the statutes today that take care 
of the so-called subversives, from all indications it seems there is not 
sufficient law to take care of them. Therefore, if I at the present am 
not ready to commit myself as to a specific bill, there has to be some 
legislation, either this bill or another one to make our security much 
stronger than it is today. 

I have no questions except the ones I asked you last Thursday. 

Mr. Wricut. I have promised, Mr. Chairman, to write to the Con- 
gressman my reactions to what I understood him to say Thursday 
was a bill in opposition. 

Mr. Lestnsx1. Clarification, Mr. Wright. It was not any bill in 
opposition to; it was statements in opposition to. 

Mr. Wricutr. Yes. I have that and will be happy to give you my 
thoughts on it. 

I might utilize this opportunity, if I may, to make a suggestion: 
You create a commission and on a given day that commission ceases 
to exist. If the good people of that commission are really—have 
really done a job they have a continuing interest, and they wish to 
continue to help. But we are, for instance, in this difficult situation. 
Our files are spread. They are over in the Archives. We have no 
staff. But for the loyalty and the interest and the dedication of the 
gentlemen here at the table who were on the staff it would be impos- 
sible for your chairman or your past chairman to present to you any- 
thing of substance. 

The Cuarrman. At this point I wish you would identify the mem- 
bers of the staff at the table with you for the record. 

Mr. Wricur. Mr. D. Milton Ladd, Mr. Stanley J. Tracy, and Mr. 
J. Robert Brown. 

The CHarrman. What is Mr. Ladd’s background ? 

Mr. Wricut. Mr. Ladd was the Administrative Director of the 
Commission. He was for some 26 years in the FBI. Mr. Tracy was 
equally long in the FBI, I believe. 

Mr. Tracy. Over 20 years. 

Mr. Wrient. Over 20 years. Mr. Brown, I do not believe, was 
with the FBI, but he has over 19 years’ experience in Federal Gov- 
ernment. 
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As I said, Mr. Ladd was Administrative Director, Mr. Tracy was 
Chief of Project Survey, and Mr. Brown was Assistant Research 
Director. 

In the composition of our staff, and we had 80 of them, on an aver- 
age, while our complete turnover was around 110. We tried to get all 
viewpoints. I had chosen as the Chief Counsel Hon. Samuel Liber- 
man, who at the time, was city attorney of St. Louis. I suppose that 
Sam and I could be no further apart in our political thinking, but I 
have found in years of work at the American bar that you can dis- 
agree without discord or dissonance. Frequently, I find him pre- 

vailing upon me to give, and I believe that I have prevailed upon him 
in turn to yield; we had a distinguished dean, dean of Vanderbilt 
Law School and of UCLA at Los Angeles, an ultraconservative as 
an active consultant. 

I tried as Chairman, it being my responsibility, to be crystal clear 
that we would have every viewpoint represented. But the point 
that I am trying to get at, Mr. Chairman, is to leave this lingering 
thought: If you use the Commission for m, "and I must say that I am 
very much impressed with what my own Commission did, its dedica 
tion and work, [I would suggest that perhaps if the Congress is eiknis 
to ask those who composed the Commission for testimony, it might be 
well to tack onto the appropriation a little bit of money so we can 
keep our files and a person or two available for your help. 

The Cuatrrman. Thank you, sir. 

Any other questions ? 

Mr. JomaNnsen. Mr. Chairman. Mr. Wright, the argument was ad- 
yanced in the minority report against this legislation that it would 
actually weaken our national security because it would cone entrate, 
it would require attention in terms of investigation and of policing 
under the legislation of so-called nonsecurity positions, that it would 
prevent concentration on so-called security positions. 

Is it not the purpose and intent of this law to provide that where 
there is reason to believe on the part of the supervisor or the respon- 
sible department head that there is an element of disloyalty so far as 
a given employee is concerned, there is a right to proceed to protect 
the national security relative to that element of potential or actual 
disloyalty ? 

In your judgment is it possible to classify that as being any less 
serious a matter regardless of the position occupied by the employee 
and do you agree that the effect of this legislation would be to weaken 
defense ag: inst disloyalty ? 

Mr. Wricur. I do not think it would weaken it at all. 

It comes to my mind, while you were speaking, I believe it was 
a Mrs. Moss, who was on the public payroll, and she testified that she 
was not a Communist. You will recall that Mr. Ed Murrow on a 
television show caused quite a bit of emotional criticism of Senator 
McCarthy. After the Senator had died and she had been transferred, 
the truth came out. She had committed perjury when she testified 
she was not a member of the Communist Party. And yet in the light 
of the perjury when she got her position, in the light of her perjury 
before the Congress, I am surprised she is still on the Government 
payroll. 
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Now is it possible that in a war of survival, with all of the experi- 
ences with the Communist that we have had and other nations have 
had, with full knowledge of their technique, that we should take a 
chance? All you are doing here in this bill is to say that they shall 
respond to the obligation of citizenship and be loyal citizens. 

Mr. JOHANSEN. Mr. W right, do you have any recollection that Mr. 
Murrow has given any recc ognition to the subsequent disclosure of 
facts in that matter? 

Mr. Wricut. That is not according to my appraisal of Mr. Mur- 
row’s character, I regret to say. 

Mr. JOHANSEN. I agree with you. 

Mr. Wricur. I regret to say there has never been a word of apology 
or explanation or even a hint of regret. Yet as you well know mil- 
lions of American people have the idea that this lady was persecuted 
by Senator McCarthy when, in fact, he was trying to render a sub- 
stantial service. 

Mr. Gross. Will the gentleman yield ? 

Mr. JOHANSEN. Yes. 

Mr. Gross. My concern with this legislation goes to this: The right 
to disagree without being labeled disloyal or punished for being dis- 
loyal. Is that in your opinion properly safeguarded, the right to dis- 
agree with policy, we will say, as enunci: ated by any President, not 
singling out one, but the right to disagree? I realize that is broad 
and difficult to respond to but that is my concern with any legislation 
in this field. 

I believe legislation is needed but I want to see that the American 
citizen has the right to disagree without being branded as being 
disloyal. 

Mr. Wricut. I agree with you wholeheartedly, Mr. Gross. The 
only place I know of in the whole world that a citizen cannot dis- 
agree with the government is in the Russian- and Soviet-dominated 
countries. 

Mr. Gross. I understand that. 

Mr. Wricut. God forbid we ever do it here. I believe every Amer- 
ican citizen should speak articulately when he does not agree. The 
Supreme Court has time after time through the years said we should 
be criticized, yet the American Bar Association committee on un- 
American activities made a splendid report, a very comprehensive 
report, I believe a very constructive report. Yet there are those who 
accuse the bar of criticizing the Court. They do not criticize the 
Court. Nobody that I know of in the legal profession wants to crit- 
icize the institution. But we do believe that if the Congress did not 
correct the Court’s misconception of your intentions, then you will be 
confronted with the doctrine of est oppel, that the Court will say, and 
rightly so, that you have agreed with their interpretation and your 
distinguished chairman will be put down in the records as agreeing 
that the Court was right when it said that he did not know w what he 
was saying. 

The Cuatmman. Thank you. 

Mr. Porter. 

Mr. Porrrr. I have known Mr. Wright for 10 years and I have 
respected him as a lawyer and as a very worthwhile citizen, a man 
who has done a lot of bar association work. I know he wants to 
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yrotect this country against subversion and I know that Ido. I know 
* is concerned about due process of law and I know that I am. Yet he 
supports this bill and I oppose it. 

Thursday, Mr. Wright, you used most of your time to make an 
eloquent statement about the danger of communism. You spent prac- 
tically no time on the merits of the bill before us. Of course we 
Members of Congress, like other Americans, do not want Commu- 
nists, traitors, and other subversives in Government employ. I think 
you could have assumed that attitude on our part. 

What you, as well as the witnesses who preceded you, did not dem- 
onstrate was the need for this legislation. Of course it is not the 
bill you had in mind when you came before us 2 years ago. This bill 
was an emergency measure to tide us over until your more compre- 
hensive bill was introduced. I wonder what happened to your bill. 
I know what happened to the Walter bill. It passed the House but 
died in the Senate. I have heard of no dire consequences. Perhaps 
you have. 

Let us discuss need. We do not need this legislation to keep Com- 
munists out of Government service. We already have laws on the 
books to do that. I refer you to the Hatch Act and the Internal 
Security Act of 1950. 

We do not need it to keep subversives out because we have laws 
against espionage and sabotage. 

I cannot see then that we need to correct the Cole decision. If you 
add almost 2 million employees on the theory that each must be in- 

vestigated and watched, you not only put an impossible burden on 
our FBI, but you are making a ridiculous and slanderous attack on 
good Americans. 

You are also opening the way to abuses which would very soon 
make a mockery of the tenure assurances in the civil service system. 
Let us look at the bill and consider how it would work. 

I am an agency chief. You are an employee with tenure —- 
civil service. If I want you fired, for any reason, good or bad, 
founded in fact or not, I can do it. I do not have to have sr par- 
ticular grounds for calling you a security risk. I, your accuser, set 
up your so-called hearing and so-called appeal. You cannot call 
witness, much less identify or face or cross-examine the witnesses 
against you. 

As for the appeal to the Civil Service Commission, you are a lawyer, 
Mr. Wright. Members of the Commission are not. Furthermore, 
the only record they have is one prepared by the agency head, who is 
at the same time the accuser, judge, and jury. 

This shocks me. I hope it shocks you. It shocks the League of 
Women Voters and many other Americans. We think that designat- 
ing a person as a security or loyalty risk is a very serious matter. We 
think it should be done by due process of law. You know what that 
means. You know that the procedures set up in this bill are a trav- 
esty of due process. 

We do have due process of law in our courts. I say let the courts 
dispose of persons, Government employees or not, who conspire or 
act against our Nation. 

The Civil Service Commission 2 years ago took no position on this 
bill. [hope it will speak up strongly against it. 
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The Association of the Bar of New York City opposes this kind of 
legislation. 

You were concerned about fairness and uniformity when you testi- 
fied 2 years ago and recommended a central review board, page 47, 
1957 hearings. Yet you are here endorsing this legislation which has 
no such board, no such uniformity, no such safeguards. That is why 
I cannot understand your position here as a lawyer, a man concerned 
with due process of we and of course concerned about the security 
of the United States. I understood witnesses would be called under 
your report. Here you have no right to call witnesses. They can 
supply affidavits. It seems to me that we are awfully far apart. 

You are supporting a bill which I think is entirely against what 
you, as an outstanding lawyer and public servant, have stood for for 
more than 10 years. 

Mr. Wrieut. May I answer? 

The CuarrmMan. Yes, sir. 

Mr. Wrieutr. Congressman Porter, if I thought that this was the 
only bill that this distinguished body in the Congress were going to 
consider, I would be compelled to make certain recommendations, 
but you ‘have already put back on the payroll 109 people who were 
dismissed under the Cole v. Young decision. They have been restored 
to the payrolls. 

Mr. Porrer. Are these Communists, these 109? Who are they? 
Do you know ¢ 

Mr. Wricut. They are people that so conducted themselves that by 
their own accounts loyal citizens in Government thought they were 
dangerous. They had Communist inclinations in many instances. 

Mr. Porrer. You mean they disagreed with somebody ? 

Mr. Wricutr. Oh, no. Mr. Congressman, I cannot conceive of a 

man in Congress and a lawyer who believes that just disagreement 
leads to any substantial number of char ges, 

Mr. Porter. Iam inquiring. 

Mr. Wrieurt. If that is true we failed to find it, and we had a 
chance to look at the record. 

Mr. Porter. Who are those people? Do you know them? 

Mr. Wricut. The names,no. This is your committee report. This 
chart showing the figures was presented by your staff. 

Mr. Porter. You don’t know who the 109 are and this is why there is 
an emergency ; is that right? 

Mr. Wricurt. I know they were dismissed because a superior thought 
they were dangerous to the security of the Nation. 

Mr. Porter. In your opinion that is why there is an emergency, that 
is why we must pass this legislation, there was an emergency 2 years 
ago and in the meantime the house has been burning down, the fact 
that we didn’t pass this 2 years ago and this was given as emergency 
legislation in place of your bill and it never did come up because this 
was delayed, you think there is an emergency then and now ? 

Mr. Wricur. I think the emergency is worse now than then because 
these people had a hearing and were found by the same process to be 
improper employees? 

Mr. Porter. On what ground improper? 

Mr. Wricur. Because nothing has happened in the way of recom- 
mendation for this legislation from one of the branches of Govern- 
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ment, because it does not make commonsense that having been alerted 
that the Court has misconstrued the Congress’ intention we should sit 
idly by and permit others who are not properly qualified to work for 
the Government. 

Mr. Porrer. I want to understand your position. The agency 
heads decided that 109 people were disloyal. On what grounds, do 
you know ? 

Mr. Wricut. The loyalty boards decided it and I don’t know the 
ground. You must have it. 

Mr. Porter. This is your field. You are testifying for a bill you 
want passed as an emergency measure. This is the need. It seems to 
me that you should know. 

Mr. Wricur. Mr. Congressman, I have complete confidence in your 
staff and the integrity of the Congress and I don’t believe—I will put 
it this way. I have never run across a man on the staff that I didn’t 
believe had an honest desire to protect the citizen. 

Mr. Porrer. I would go along with that and the people on this com- 
mittee are the same way, yet I disagree with them sometimes about 
what should be done. And we are talking this morning about what 
should be done to make the security of the United States better and 
does this bill do it. It was introduced as an emergency measure 2 
years ago and we had to pass it right away. We didn’t and I have not 
heard of any particular consequence. 

The Cuatrman. The House passed it by an overwhelming majority 
2 years ago. 

Mr. Porter. I remember it and I regret it. 

Mr. JoHansen. Will the gentleman yield ? 

Mr. Porter. No, I would like to finish my discussion and then I will 
be glad to yield. 

Now the Hatch Act has a specific provision in it, as the gentleman is 
no doubt very much aware, which I want to call to the gentleman’s 
attention and the committee’s attention. I will supply the citation: 
118J, which says that it shall be unlawful for any person employed 
in any capacity by any agency in the Federal Government whose 
compensation or any part thereof is paid through Government funds, 
to have membership in any movement for the overthrow of our con- 
stitutional form of government in the United States. 

What could be plainer than that? I do not know whether it was 
Mr. Walter, the gentleman from Pennsylvania, or Mr. Rees, the gen- 
tleman from Kansas, who said we do not want Communists in the 
employ of our Government. There is a law on the books that Com- 
munists cannot be employed in the Government. That is in here, and 
then the Internal Security Act of 1950 says approximately the same 
thing in paragraph 784, subparagraph (b) under 1, that they cannot 
hold any nonelective oflice or employment under the United States. 

This is about Communists or any other organization. We have 
very plain laws, straightforward laws. No Communists can be in 
our employ. We don’t want them in our employ, of course. 

If we have people do an overt. act, the FBI will seek out and punish 
such people, people guilty of espionage and sabotage, and bring 
them before the courts, and what do we get to? To what Mr. Gross 
brought out, we get up to disagreement, we get up to this wide area: 
Does he think the American Legion is a patriotic organization or 
things of that sort ? 





FEDERAL EMPLOYEES SECURITY PROGRAM 27 


I am not making these up. There is a case before the Supreme 
Court right now, V ‘itorelli, a teacher I think in Guam, who was asked 
questions about what he thought of the American Legion. His loy- 
alty was not questioned by the Court but he was fired. 

You say you want uniformity and you have set up a Board, you 
have experts and standards. This bill does not have a thing; it leaves 
employees at the absolute mercy of every department head and agency 
head. 

Does not the possibility of abuse make you, as a lawyer, shudder? 

Mr. Wricut. No, it does not and I will tell you why it does not. It 
seems to me you are confusing the Hatch Act with the present un- 
happy situation. True, the Hatch Act makes a pronouncement that 
you shall not engage in Government work if you are a Communist. 
But you have a Supreme Court decision, Mr. Porter, that says it will 
only apply to sensitive positions. 

Now, what is a sensitive position? Who is it that can tell you? 
The Court has not told you. It is not the Court’s function. It is not 
the Court’s function to interpolate its own philosophy into the de- 
cision. It was only supposed to say that the Congress had an intention 
and it misconstrued the intention, as your chairman can tell you, be- 

‘ause he wrote the bill. 

What I fear is this, that once more election will come on. So far 
as I can tell from the newspapers, quite a few of the Senators are 
busily engaged in, I guess you would call it campaigning; I do not 
know. Will we settle this matter? Can we not have something 
done on this critical thing here and now ? 

It has been 2 years. There is an emergency. If you do not speak, 
the Court is going to say that they were right, that Mr. Murray 
and the entire Congress of the United St: 1tes meant that it should 
apply only to sensitive positions. 

Mr. Porrer. Does the gentleman have any information that there 
are any persons in nonsensitive positions in the Government who are 
Communists, such as for example any of these 109; does the gentleman 
have any information on that subjec £2 

Mr. Wricur. I did not get the question. 

Mr. Porter. Does the gentleman have any information that any 
of the 109 or anyone else employed by the Government in a sensitive 
or nonsensitive position is a Communist ? 

Mr. Wricur. Yes, we had many cases where they had Communist 
connections. 

Mr. Porrer. Do you know of any people employed by the Gov- 
ernment now who are Communists ? 

Mr. Wricutr. We know two who were restored. 

The Cuatrrman. Mr. Wright quoted the case of Miss Moss. 

Mr. Porrer. Is she a Communist now ? 

Mr. Wricut. She said she had never been a Communist and sub- 
sequently it developed she had been. 

Mr. Porter. Is she a Communist to your knowledge now employed 
by the Government ¢ 

Mr. Wriaurt. I would not believe her now. She lied before. 

Mr. Porrer. What about the FBI, what do they say ? 

Mr. Wricur. They say she was a Communist. 

Mr. Porrer. Is she now? 
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Mr. Wrieut. You know I could be a Communist and you never 
could find it out. 

Mr. Porrer. We have the FBI. Is it your opinion that the Cole 
case also qualifies the laws in the books now, the Internal Security 
Act? 

Mr. Wricut. My opinion is that it does, 

Mr. Porrrer. Have you had that researched as a matter of law? 

Mr. Wricurt. I have not. 

Mr. Porter. It is just an off-the-cuff opinion ? 

Mr. Wricur. Off the cuff. 

Mr. Porrer. My own, which is worth far less than yours because 
you have been in this field for so long, is that it does not. 

I wish, Mr. Chairman, we could have our committee counsel look 
into this. 

Let us talk about the abuses here. In the bill it says that— 

The head of any department or agency in the United States Government may 
in his absolute discretion * * *. 

That means anything, does it not? We have no stronger language, 
do we, than “absolute discretion” ? 

Mr. Wricut. Yes, if you believe that a man would do it without 
proper evidence or proper consideration. But it is tied in, tied into, 
[ call your attention, to “when it is necessary in the interests of na- 
tional security.” 

Mr. Porter. Who decides that ? 

Mr. Wrieut. He has to in the first instance. He is the head of the 
department of the Government. 

Mr. Porter. How many Government heads are there, 79, 60-some- 
thing? They could all have a different idea, could they not, about 
what it is? 

Mr. Wrieut. Mr. Ladd has an observation. 

Would you give it ? 

Mr. Lapp. I was just saying that this bill does not supersede Execu- 
tive Order 10450, but the hearing procedures and so forth under the 
Executive order can still be carried out if this bill is enacted. 

Mr. Porter. Is that not more of an applicant program ? 

Mr. Lapp. No, for the employees and applicants. 

Mr. Porrer. So the agency head would have some standards to 
look to ? 

Mr. Lapp. Yes, and hearing boards and the procedures would all 
be spelled out as they are now when investigations are made under the 
old 733, for the sensitive agencies. 

Mr. Porrer. You mean the provisions is here about him setting 
up the hearing and the review would not take effect, starting with 
line 19, page 2, about a written statement within 30 days after the 
charges against him? 

Mr. Lapp. Those would still be carried out, of course, but it would 
be under this criterion, standards of 10450, which is now the stand- 
ards which are used when a charge is made under Public Law 733. 
The purpose of this bill is to extend 733 to cover all jobs in the 
Government. 

Mr. Porrer. Would it make for more due process of law because 
of established procedures; is that your point ? 

Mr. Lapp. Yes. 


en 
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Mr. Porrer. But this would be the law that would govern? 

Mr. Lapp. That is correct. 

Mr. Porter. If an agency just wanted to go by this, that would be 
within its power. 

Mr. Lapp. Yes. 

Mr. Porter. In this matter of witnesses, I understand your report 
wanted the accused to have the power to subpena witnesses, although 
I imagine not witnesses that were in the FBI. 

But here there is no such power, is there ¢ 

Mr. Lapp. No; that is correct. 

Mr. Porrer. That is the difference between what you recommended 
and what this bill has in it. 

Mr. Lapp. No, as Mr. Wright has recommended, we would like 
very much to see Congress enact the recommendations of the Com- 
mission. However, there is an emergency and need for legislation in 
our opinion, and we think that this should be enacted at this time 
and that some steps should be taken to enact the recommendations 
of the Commission. 

Mr. Porrer. Two years ago we had an emergency, too. What has 
happened in the meantime that proved it to be an emergency? What 
did these people dot How did they wreak their will to the detriment 
of the United States? What happened? 

Mr. Lapp. You are asking a question as to what has happened in 
the past 2 years when the Commission has been out of business dur- 
ing the past 2 years and we have no access to records. 

Mr. Porrer. Then you do not know if there is an emergency 4 

Mr. Lapp. We know there is an emergency, but we cannot tell you 
what these individual employees have been doing in the past 2 years. 

Mr. Porrer. What have they been doing that is so terrible that the 
FBI has not found out about it ? 

Mr. Lapp. I cannot say that the FBI has not found out about their 
activities, but the Court decision has ruled they cannot be removed 
in the loyalty program unless they are in a sensitive position. 

Mr. Porter. There is still the rule of suitability. If they could find 
them unsuitable, they could throw them out on those grounds. 

Mr. Lapp. They would have to prove it was a sensitive position for 
throwing them out on a loyalty charge. 

Mr. Porrer. They could still throw them out for unsuitability. 

Mr. Lapp. Under civil service procedures. 

Mr. Porrer. Which are well established. I can see if the lifeboat is 
stove in and the sea is coming in, I can see an emergency, but I can- 
not see an emergency here when 2 years ago you rang the same bell 
that there was an emergency and it was not demonstrated then. 

Take this hearing here, the accuser, the agency head, he sets up the 
whole hearing on this, does he not? He sets up the review; he is the 
judge and the jury. 

This word “hearing’—Are you a lawyer? I assume you are. 

Mr. Lapp. I am. 

Mr. Porter. When you hear of a hearing, does it not mean to you 

certain safeguards? Do you not wince a little bit to see hearings used 
like this the : ge not really mean hearings? 

Mr. Lapp. No, I do not, Mr. Porter. 

Mr. Cave, What does it mean, then, star-chamber proceedings? 

40101—60 3 
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Mr. Lapp. No. I don’t think your Government employees, your of- 
ficials in the Government who are charged with this responsibility are 
going to use anes chamber proceedings. 

Mr. Porter. I do not think most of them would. I have faith in 
them. You puta great deal of power in the hands of aman. You give 
him no standards. He can use any grounds, his absolute discretion. 

Now, you go back to the Supreme Court order, I assume, and say he 
is hank by ‘this order so he cannot use any grounds. What are the 
grounds he cannot use ? 

Mr. Lapp. He can use the grounds in Executive Order 10450. 

Mr. Porrer. As I recall these grounds, many of them are extremely 
general, extremely general grounds are they not ? 

Mr. Lapp. Some of them are general, yes. 

Mr. Porter. So, actually if he wants to remove any member in his 
agency, no matter what his civil service status, he can do it if he wants 
to. 

Mr. Lapp. No, not without a hearing and not without a 

Mr. Porrer. A hearing that he sets up, though. 

Mr. Lapp. He doesn’t set the hearings up. 

Mr. Porter. According to this he does. 

The Cuatrman. Mr. Wright has a very important engagement and 
must leave here at 11 :30. 

Mr. Porrer. I think this is a very important bill. 

Mr. Wricur. Mr. Porter, I can’t understand. If your comment 
indicates that you think because 2 years have gone by that the emer- 
gency is over 

Mr. Porrer. I did not see the emergency then, and I do not see it 
now. 

Mr. Wrieut. Because the Congress did not act and did not take 
care of the emergency? ‘The emergency is as much a legal emergency 
to avoid the doctrine of estoppel. Tf the Congress me: unt what it said 
that it was to apply to all positions, that is what the author says, that 
is what the record sustains, that is what the debate on the floor said, 
then you don’t dare let it go because you will have the Court say that 
Congress agreed. 

If that is your wish, if you think that anybody should be permitted 
to work that is suspect 

Mr. Porter. Suspect by whom, on what ground ? 

Mr. Wrieut. Subversive activities. There are a thousand grounds. 
He may be a homo. He may be subject to pressures. He could be 
perfectly loyal and have a physical disability that would make him the 
tool of any Communist that got hold of him. We have had plenty of 
those things. 

Mr. Porter. These are the kinds of people that are on here, that 
are susceptible to that sort of thing ? 

Mr. Wrient. You have been too good a lawyer, Mr. Porter, to 
try to get me tosay I know whothe 109 are. 

Mr. Porrer. I am trying to see the nature of the emergency that 
brings you here to support a bill that you do not like. 

Mr. Wricut. Because I believe it essential to protect America, 

Mr. JoHANSEN. I object to the statement putting words in the mouth 
of the witness, saying he does not like the bill when I have heard no 
testimony from him to that effect. 
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Mr. Porrer. It is not the bill he came here with or wants, or with 
the safeguards that his had. 

Mr. JOHANSEN. Let him speak for himself. 

Mr. Porter. Hecan deny it. He can speak for himself. 

The CuarrMan. I think the objection is well made. 

Mr. Porter. I am going to read from page 43 of Mr. Wright’s 
report: 


The fusion of normal suitability factors with loyalty factors in the name of 
security in the current program has led to anomalous results. Although there are 
no absolute, definitive statistics, the best evidence available to the Commis- 
sion indicates that, since the beginning of the program, the vast majority of 
removals which have been reported as security removals have, in fact, been 
suitability removals handled under the normal civil service or related pro- 
cedures. In the comparatively few remaining cases where loyalty was involved, 
only a loyalty and not a security finding was required. Thus the Supreme Court 
stated in Cole v. Young: 

We therefore interpret the Executive order as meaning that when “loyalty” 
charges are involved an employee may be dismissed regardless of the character 
of his position in the Government service, and that the agency head need make no 
evaluation as to the effect which continuance of his employment might have upon 
the “national security.” 

In short, therefore, while the current program has been labeled and justified 
as a security program it has in practice been an unnatural blend of suitability, 
loyalty, and security programs. The hybrid product has been neither fish nor 
fowl, resulting in inconclusive adjudications, bewildered security personnel, 
employee fear and unrest, and general public criticism. 

The return to a loyalty program complemented by the suitability program will 
clear away the haze of doubt and confusion and place the matter of denial of 
employment or removal from employment upon the basis of personal responsi- 
bility. Pure suitability cases will be treated as such. Persons removed from 
their jobs because of personal aberrations or unfortunate associations where 
loyalty is not in issue, will not be branded as security risks. Persons charged 
with alleged disloyalty will be given the fullest opportunity to try the issue. 
Final determinations will be based upon personal accountability and not upon a 
nebulous relationship of conduct to employee to position to nattonal security. 


I say that the Wright report is against this bill. This is the sort 
of thing that this bill would make into law. 


The return to a loyalty program complemented by the suitability program will 
clear away the haze of doubt and confusion and place the matter of denial of 
employment or removal from employment upon the basis of personal respon- 
sibility. Pure suitability cases will be treated as such. Persons removed from 
their jobs because of personal aberrations or unfortunate associations where 
loyalty is not in issue, will not be branded as security risks. Persons charged 
with alleged disloyalty will be given the fullest opportunity to try the issue. 
Final determinations will be based upon personal accountability and not upon 
a nebulous relationship of conduct to employee to position to national security. 


That is in your report and I assume you remember it very well and 
T assume you still stand by it. 

Mr. Wrieut. I stand by it. 

Mr. Porter. And I assume you cannot see the inconsistency be- 
tween what is here and the support of the present bill? 

Mr. Wricurt. I see a greater danger of not having action when in 
the meantime I think it imperative that this committee and the House 
pass one of these bills so we can still the voice of the Court injecting 
itself into the legislative branch. 

The Cuatrman. Mr. Wright will be here 15 minutes longer, Mr. 
Porter. 











32 FEDERAL EMPLOYEES SECURITY PROGRAM 


Mr. Porter. I have some more questions. He told us the other day 
he would stay here as long as this committee wanted him and I 
want him here a little longer. 

On pages 43 and 44, which I just read, this language seems highly 
critical of Executive Order 10450 and that would be continued under 
this present bill. I assume that you agree that is critical of 10450, is 
it not ? 

Mr. Wrieut. I think it is plain. 

Mr. Porter. It is critical of 10450. 

Mr. Wricur. Yes, I think it critical. 

Mr. Porter. That would be continued under the Murray bill; your 
position is that the emergency is so great we have to do it. 

Now, as to the present status of ‘the Federal secur ity program, this 
program no longer involves existing employees, does it? It is aimed 
at the applicant ¢ 

Mr. Brown. No. Atall employees. 

Mr. Porter. On March 16, 1955, the Chairman of the Civil Service 
Commission, Philip Young, testified before the Senate Government 
Operations Committee and he said that over 2 million civil service 
employees have met the test of the security program. So, from here 
on out, you are going to be dealing with nobody but applic ants; in 
other words, a turnover of about 300,000 Government workers each 
year. 

If a security program is mainly concerned with applicants, would 
you agree with that ¢ 

Mr. Wricur. No, I do not agree with that. I think it must be 
drafted to meet the vacillating tide of human relationship and con- 
tact. It must be applicable to all. 

Mr. Porrer. Well, of course, in many acts we have provisions for 
investigation alre: ady; ; do we ‘not? The Atomic Energy Act, the 
National Security Act, others. 

As I recall your report, you wanted to have a centralized board 
that would go into this—experts go into this matter. You wanted to 
have the right for the accused to have witnesses, none of which we 
have. 

Now, to my knowledge, no such bill has been filed with this Con- 
gress, and I would be glad to be corrected by the chairman. 

Has any such bill been filed, Mr. Chairman, if I may inquire? 

The Cuatrman. I know of no such bill. 

Mr. Porter. No. I have not heard that any such bill is contem- 
plated. I have heard that this bill is to take the place of the more 
comprehensive bill that is coming. 

Mr. Wricut. May I ask a question? Can you not introduce a 
bill? 

Mr. Porrer. Of course I can, and I will be glad to. Now if you 
will draft one and support it, I will be glad to introduce a bill that 
contains all the guarantees of due process to people who are accused of 
being loyalty risks. 

Mr. Wricur. P age 691 has our proposal, drafted by the Commis- 
sion. The technical draftsmanship is done by the Senate Legislative 
Counsel, 

Mr. Porrer. You are apparently relying on a bill to be introduced. 
You are not supporting that bill. You are supporting a bill that is 
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supposed to take its place, which solidifies bad practices and makes it 
possible for an agency head to use any grounds for calling somebody 
disloyal or a secur rity risk. 

Mr. Davis. Will the gentleman yield for a question ? 

Mr. Porter. Yes, sir. 

Mr. Davis. You just now expressed a fear that there might be star- 
chamber proceedings by some agency head. We have had Public 
Law 733 on the statute books since August 26, 1950. This has given 
11 agency heads and Cabinet members this same authority that is car- 
ried in these bills. 

I would just like to know if the gentleman knows of any star- 
chamber proceeding that has been carried on in that nearly 9 years by 
those people ¢ 

Mr. Porrer. The ones like AEC and CIA ? 

Mr. Davis. I have a list. 

Mr. Porter. No, I do not know of any, but I would hate to see it 
become standard operating procedure for 2 million Government em- 
ployees to have it dependent on whim, the absolute discretion of the 
agency head to decide whether a person is disloyal. 

Mr. Davis. A great part of those 2 million employees are already 
under it, under these department heads. 

Mr. Porter. In some of the agencies where there is a particular 
— I would say that it puts an awful power in the agency head. 

Now, I want to discuss this particular bill. 

Mr. Davis. It has been that way 9 years and I am just asking if 
you knew of one star-chamber proceeding ? 

Mr. Porrer. No, I do not, but I would hate to see such procedures 
become general. 

Mr. JOHANSEN. Will the gentleman yield? 

I wonder, in view of all the talk about manufactured emergencies, 
I wonder of the gentleman from Oregon is not manufacturing an 
emergency with regard to star-chamber proceedings. 

Mr. Porter. This is an issue we have to discuss here. 

I am glad the gentleman conceded that the other emergency was 
manufactured. 

Mr. Jonansen. I did not concede that the emergency was manu- 
factured. Let the record show that the gentleman from Oregon slyly 
attempted to show that I had so conceded. 

Mr. Porter. I am sorry that the gentleman did not concede that the 
emergency was manufactured. 

The Cratrman. Do you agree with the decision of the Supreme 
Court in the case of Cole v. ¥ oung? 

Mr. Porter. Do you agree that the Supreme Court had a right to 
make such a decision ? 

The Cuamman. No. 

Do you agree with the decision 

Mr. Porter. No, I think in terms of the legislative history it wa 
meant to include both. 

The Cuarrman. That is very important to this legislation. 

Mr. Porter. The legislation goes much further than that in my 
opinion. It sets up a system instead which would enable any agency 
head to just do away with our tenure system if he wanted to. There 
are no standards. He sets up the hearing; he sets up the appeal. 
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Then what happens? It goes to the Civil Service Commission to 
review the decision and I would like to ask Mr. Wright as a lawyer 
how there can be any review of a proceeding which was taken at the 
absolute discretion of an agency head, how anyone can review a rec- 
ord. Would it not be rather hard, if you were sitting on the Civil 
Service Commission, even as a lawyer, to make any sense out of a rec- 
ord prepared by the accuser, the judge and the jury, and try to be fair 
to the man accused ? 

Mr. Wrieut. I would say, Mr. Congressman, that we looked at a 
great many records, and while they would not satisfy your whole- 
some desires as a lawyer, or mine perhaps, they were very accurate and 
I believe justice was handed down. 

Mr. Porter. This gets to a very fundamental proposition. Do you 
think that the designation of a Government employee as a security or 
loyalty risk deserves due process of law # 

‘Mr. Wricur. You will have to be more specific. 

Mr. Porrer. I am talking about this very process, this very bill. 
Do you think that a man who runs the risk of being designated offi- 
cially as a security risk should be allowed to have a fair “hearing in 
the loeel sense of that phrase ? 

Mr. Wricut. Yes. I believe, however, that the record will show 
that was so, that what is proposed here will, if ever, seldom encroach 
upon an employee’s rights without his having the opportunity to 
remedy it. But if we had had one individual that had called Fuchs 
before a board had him tried and dismissed, our history would have 
been different. We are in a cold war of survival, and I think you and 
I as individual citizens, even if we are Government employees, must 
give up some of our civil rights. 

If I am not suitable, if [ am not loyal, I do not believe my boss is 
going to charge me falsely. The public is alerted, unfortunately, by 
inaccurate statements in many particulars. 

Mr. Porrer. You say that we should give up some of our civil lib- 
erties, although your first statement, if I understood you correctly, 
was that this bill did not require that he give up some of his rights. 

Mr. Wrient. I did not say that. 

Mr. Porrrer. You say that there is such an emergency now regard- 
ing these 109 people that we have to give up some of our civil 
liberties to fight this emergency. 

Mr. Wricut. That is not what I said. I said that the emergency, 
in my opinion, is worse than it was 2 years ago. 

Mr. Porrer. In what way ? 

Mr. Wrient. In that the subversive activities of the Communists 
have become more aggressive. 

Mr. Porrer. You mean the Communist employees in the Govern- 
ment? Whodo you mean ?¢ 

Mr. Wricutr. I mean people sympathetic to the Communist view- 
point who would subvert this country. I mean those poor people who, 
while not Commnuists, for some reason do their bidding and help their 
objectives. I mean, in reverse, that you ought to insist, in your posi- 
tion that only the loyal American is on the payroll. 

Mr. Porrer. I am with you. But how do you determine which one 
is the loyal American, by what standards, by what process? Where 
are these people? What have they done? What is this emergency 
that makes this necessary ? 
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Mr. Atrorp. Does the gentleman from Oregon not agree that there 
are people in this country who would destroy this Government ? 

Mr. Porrer. Of course I do. But let us talk about this bill. 

Mr. Fotey. I had a whole series of questions which I wanted to ask 
our distinguished witness, but I wanted to tell him this. That I have 
learned a great deal this morning, and I will introduce today or to- 
morrow your bill that was proposed i in your report 2 years ago. It is 
that portion, because it is the only portion that I have been able to 
read, to establish a central security office to coordinate loyalty and 
security programs, and so on, from page 691 to page 718. 

I want to say that I am highly impressed with many of the state- 
ments contained in your report. The C ongress should have a chance 
to go into these proposals that your Commission has made. 

I know Mr. Brown on your staff and I know the high integrity 
and competence he possesses, but I am a little bit abashed to think 
there has been a 2 years’ delay. 

I want to tell you that I am going to introduce this Federal security 
bill either today or tomorrow. 

Mr. Barry. Will the gentleman yield ? 

Mr. Porter. Yes. 

Mr. Barry. On the minority side, if Mr. Foley will accept a co- 
sponsor for the bill, he will get cooperation from this side, too. 

Mr. Forey. I would be glad to. 

It is now over a year since you filed your report and I feel that this 
monumental study which you have made should not have an further 
delay attached to it. 

Mr. Jouansen. Will the gentleman yield ? 

Mr. Porter. I yield the floor. 

Mr. JoHanseNn. I ask permission to submit in writing a number of 
questions to the witness to be answered in the record, if that is in 
order. 

The Cuatrman. Very well, sir. 

Mr. Jowansen. We are supposed to be dealing with legislation 
prompted by the Cole v. Young decision. I would like to read two 
sentences from the majority opinion decision in that case : 

He, Cole, the petitioner, was given a written statement of charges alleging 
that he had “a close association with individuals reliably reported to be Com- 
munists’” and that he had maintained “a sympathetic association” with, had 
contributed funds and services to, and had attended social gatherings of an 
allegedly subversive organization. Although afforded an oportunity to do so, 
petitioner declined to answer the charges or to request a hearing as he had a 
right to do. 

Now, Mr. Witness, is it not true that the issue here in the Cole case 
was not one of the truth or falsity of the charges? The issue nere 

ras not this much-talked-about due process, which he was fully af- 
forded and declined to exercise. Is it not true 

Mr. Porter. Will the gentleman yield ? 

Mr. JoHansen. Not until I finish the sentence. 

Is it not true that the sole determination was on the basis, on the 
allegation that he was not in a sensitive position and that was the sole 
one, and that if he had been in a sensitive position presumably the 
discharge would have been upheld? Is that not correct ? 
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Mr. Wricur. That is my interpretation, and I might answer that 
in the words of the dissenting justices, Justices Clark, Reed, and 
Minton: 

We believe the Court’s order has striken down the most effective weapon 
against subversive activity available to the Government. It is not realistic to 
say that the Government can be protected merely by applying the act to sensitive 
jobs. 

Mr. JoHANsEN. Is it not true that basically, when you come down 
to it, the only due process of the people in this category that they want 
is the privilege and opportunity of invoking the fifth amendment ‘ 

Mr. Porter. Will the gentleman yield for a correction, as the gentle- 
man promised ¢ 

Mr. JOHANSEN. I will be glad to. 

Mr. Porter. I just want to point out that the hearing he could have 
had is not the same as due process of law. The difference between 
hearing and fair hearing is vast and I suppose it is the nub of the 
matter we are discussing this morning. 

Mr. Rees. Will the gentlemen yield ? 

The CHARMAN. Mr. Rees. 

Mr. Rees. Is not this about right. This is an extension of Public 
Law 733 except that it does have an appeal to the Civil Service 
Commission. Is not that in general what that legislation is? 

Mr. Wrieut. Yes, sir. 

Mr. Rees. Do you not agree with me, Mr. Wright, that so many 
people have got the idea that employment in Government is a certain 
right that you have, which really is a privilege ¢ 

Mr. Wricur. I could not agree with you more. 

Mr. Rees. Is this not true, that this is not a criminal thing at all, 
we are not sending a man to jail or fining him; we are removing him 
from the payroll of the U.S. Government. Is that not it? 

Mr. Wricut. It amounts to suitability. If you are the president 
of a bank and I apply for a job, the president asks me, “Have you 
ever been guilty of embezzling?” You cannot have an employee who 
would tear down our structure and when he is caught he asks for the 
protection of the very thing he wants to destroy. 

I can understand Mr. Porter’s comments. I can understand that 
as a purist in the legal field he wants what I would want ultimately. 
But I don’t understand our disparity of viewpoints and the necessity 
of prompt action to cure this misconception of the Court. That is 
really what you are here for and what I am pleading for. 

Mr. Rees. I am impressed with your statement, Mr Wright. 

The CHairMAN. At this point in the record I wish to insert the 
statement showing that 109 employees whose employment has been 
either terminated or suspended have been restored to their former 
status because of the decision in the case of Cole v. Young. 

Mr. Forry. I want to ask this question, Mr. Wright. 

Do I understand correctly that today our Federal Government is 
helpless to remove any disloyal Federal employee wherever such em- 
ployee is found? Is the Federal Government today, under existing 
law and regulations, helpless to remove from the Federal payroll any 
disloyal Government employee ? 

Mr. Wricur. If it is construed to be a nonsensitive job, yes. 

Mr. Fotey. That is all I wanted to know. 
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The CuHatrman. Mr. Lesinski. 

Mr. Lestnski. 1 want to ask this. There is one story from the 
Bible—I do not exactly remember the passage—when the master had 
his servants sow wheat on the field and at night the enemy came in 
and sowed the thistle among the wheat. The servants asked the mas- 
ter if they should pull out the thistle and the master said, no, because 
it might pull up the good grain with the bad. 

True, we have to be careful of just that today in our thinking, but 
on the other hand, in farming there is a harvest once a year. We 
have no annual harvest in the Federal Government. Therefore, on 
our harvest we could separate the two and burn the bad seed. 

But in view of what we are considering today there is no such har- 
vest; therefore, we have to pull the thistle out from the so-called good 
seed as it comes up. Therefore, we have a so-called clean or good seed 
of Federal employees at all times. 

I think that is exactly what we are driving at today. 

Mr. Wricut. We had better commence pulling. 

Mr. Porter. Mr. Chairman, I would wish to make a request that 
if it is possible we be supplied with the charges against these 109 people 
so we know what kind of sheep or goats they are and just how serious 
a threat they are as thistles to our great wheatfield of Government 
employees. 

The Cuatrman. If such information can be obtained. 

It is now past 11:30 and Mr. Wright has a very important engage- 
ment at 12, and ; wish to thank you, Mr. Wright, and your staff, for 
being present. I deeply appreciate the great “personal sacrifices you 
are making and the contribution you are making to a more effective 
program for our Government and its employees. 

Mr. Wrieut. Thank you, sir. 

The Cuatrrman. We will next hear from U.S. Senator Norris Cot- 
ton, of New Hampshire, who was a member of the former Commission 
on Government Security. 

Senator Cotton. 


STATEMENT OF U.S. SENATOR NORRIS COTTON, OF NEW HAMPSHIRE 


Mr. Corron. Mr. Chairman and members of the committee, I am 
grateful for the opportunity you have accorded me, in view of my 
service as a member of the Commission on Government Security, to 
express my views on proposed legislation dealing with the loy alty- 
security programs for Federal employees. 

I believe the time is ripe for the long delayed, top-to-bottom over- 
hauling of the Government’s loyalty security systems. 

The Federal employee security program grew up like Topsy during 
World War II and the decade which followed. Vigorous efforts on 
the part of the administration have produced some gains in coordinat- 
ing the various programs—there are some seven different loyalty 
security programs—eliminating abuses and closing the loopholes. 
Nevertheless, the fact remains our present personnel security programs 
are based on the rather conflicting philosophies of 1950 legislation, a 
1953 Executive order and a 1956 Supreme Court decision. 

An overhauling is sorely needed. Demands for it have echoed and 
reechoed in Congress for many years. Congress clearly, and unani- 
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mously, expressed the need for it in 1955 when the Commission on 
Government Security was established and charged with laying the 
groundwork for a thoroughgoing revision. 

A great public service can be performed by consideration and enact- 
ment of a new statutory basis for the whole loyalty security program. 

I am convinced this is the opportune time for such an achievement. 
The heat of controversy which so long engulfed the security programs 
has now largely dissipated. The emotional basis which colored so 
much of the discussion of the past is gone. Congress, and this com- 
mittee, can approach the task now with a dispassionate calmness which 
would have been impossible a few years ago. 

Furthermore, new tools are at hand. The Commission on Gov- 
ernment Security has completed its work. Its 800-page report has 
been available for almost 2 years. Ample time has passed for review 
and consideration of its recommendations. Numerous other public 
and private agencies have completed their own studies of the loyalty 
security problem and offered their recommendations. 

Furthermore, mere stopgap legislation to deal with the decision 
of the Supreme Court in the Cole case is no longer adequate, in my 
opinion. Three years have elapsed since that decision and the time 
for emergency action by the Congress has long since passed. Legis- 
lation should meet the long-term need. 

This committee, under the guidance of both Mr. Murray and Mr. 
Rees, has a long record of leader ‘ship in the field of Federal employee 
legislation. I hope the committee will seize this opportunity to enact 
new, permanent legislation which will set the loyalty security pro- 
gramtorights. Iurgeittodoso. 

I urge this course because a vigorous and effective security program 
is imperative to our national security and survival. 

My convictions in this matter were reinforced by my service on the 
Commission on Government Security. The first conclusion which the 
Commission reached concerned the inescapable necessity for a loyalty 
security program. We are naturally reluctant to inquire into the 
beliefs’ and allegiances of our fellow citizens, but the world we live 
in has robbed us of any choice. It is fact that the Communist con- 
spiracy still aims its weapons of infiltration, deception, and subversion 
against our Nation, probing unceasingly for the weak links in the 

chain of American sec urity. Modern technology has only heightened 
the dangers and increased the needs. Dangers which were formerly 
days or “weeks aw ay are now only minutes away. Only a positive 
requirement for loyalty to the ideals and aspirations which are shared 
by all devoted Americans can suffice. 

A loyalty security program for Federal employees and others in sen- 
sitive positions is unpleasant, but an absolutely unavoidable necessity. 
Nevertheless, it need not be an undue burden on our sense of freedom, 
justice, or fairplay. I believe the recommendations of the Commis. 
sion on Government Security pointed the way to an effective and rea- 
listic program of security which grants full recognition to the rights 
of individuals. In fact, I reg: ard adequate safeguards for the rights 
of individuals as a vital means of strengthening the secur ity program. 
Public confidence and individual confidence in the fairness of the 
system is essential to its operation. 
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The first principle which must govern our program is a consistent, 
all-inclusive requirement of loye alty. There is no room in the Fed- 
eral service for the disloyal citizen. The American people are en- 
titled to full assurance that their public servants are loyal and worthy 
of trust. This requirement for loyalty must be applied to every 
Federal employee and every applicant for employment, whether his 
work will involve vital defense secrets or the most menial and com- 
monplace tasks. The Commission on Government Security has sug- 
gested a specific standard of loyalty and recommended rather detailed 
criteria for applying that standard and I commend them to you. 

To brand any American as disloyal carries the gravest consequences. 
To inflict such a brand upon a patriotic citizen would be tragic. There- 
fore, I believe the most careful and comprehensive safeguard must 
surround every loyalty proceeding. No person should be excluded 
from Federal employment on loyalty grounds without every fair 
chance to meet the charge. A full hearing should be accorded, ac- 
companied by a right of appeal and a number of procedural safeguards, 
including, I ‘believe, a right of subpena and the right to confront the 
witnesses, restricted only by the most impelling considerations of 
national security. 

Even though he may be loyal beyond question, an employee may 
constitute a threat to national secur ity because of background or ¢ char- 
acter defects. A man who simply talks too much may ‘unintention: ully 
reveal important secrets. The sex pervert or the alcoholic may be 
subjected to pressure to aid the Communist conspiracy. Such a per- 
son should not occupy a position which provides even the slightest 
opportunity to damage the national interest. But, at the same time, 
he must not bear the stigma of disloyalty. I believe such persons 
should be dealt with under the time-tested suitability procedures es- 

tablished by the Lloyd-La Follette Act of 1912. For 46 years the act 

has provided a satisfactory and fair basis for excluding persons from 
Federal employment for “the efficiency of the service. * "These proce- 
dures can be easily adapted to meet the additional requirements of 
national security. They offer the best means of treating this prob- 
lem. I am heartened by the committee’s approval of this approach in 
its action on S. 1411 in the last Congress. 

May I say in conclusion that I am not suggesting that the report of 
our Commission on Government Security, even though it was the re- 
sult of long and careful consideration by Members of C ongress and 
representative citizens with the aid of an exceptionally : able staff, neces- 

sarily contains all the solutions or that it oy be adopted without 
the dotting of an “i” or the crossing of a “t.” I do assert that it sets 
up a real standard a furnishes a ‘good pe ae from which to work. 

I am positive, however, that a sound legislative foundation in this 
field is a pressing need. 

Thank you, Mr. Chairman. 

The Cuarrman. Thank you, Senator Cotton. 

The hearing will stand : adjour ned. 

(Whereupon, at 11:40 a.m., the committee adjourned, to reconvene 
at 10 a.m., Tuesday, May 12, 1959.) 











FEDERAL EMPLOYEES SECURITY PROGRAM 


TUESDAY, MAY 12, 1959 


Hovuse or REPRESENTATIVES, 
COMMITTEE ON Post OFFICE AND CIVIL SERVICE, 
Washington, D.C. 


The committee met, pursuant to call, at 10:35 a.m., Hon. Tom Mur- 
ray (chairman) presiding. 

Mr. Murray. The committee will be in order and the hearing will 
be resumed on three bills, H.R. 1870, H.R. 1161, and H.R. 1989, and 
also the bills originally introduced by Representatives Foley and 
Barry. 

The first witness this morning is Mr. E. C. Hallbeck, legislative 
director of the National Federation of Post Office Clerks. 

First, we will insert statements of Mr. Elliott E. Cheatham and 
Dudley B. Bonsal, as well as statement of the U.S. Section, Women’s 
International League for Peace and Freedom. 

(The statements referred to follow :) 


PREPARED STATEMENT OF ELLIOTT E. CHEATHAM 


I thank the chairman and members of the committee for the opportunity to 
submit this statement. I requested the opportunity because I spent over a year 
studying the subject before the committee, as director of a special committee on 
the Federal loyalty-security program of the Association of the Bar of the City 
of New York. The views here given are based on that study. I am emeritus 
professor in the Columbia Law School, and this year I am visiting professor in 
the Harvard Law School, but I do not speak as a representative of either of 
these institutions. 

It is now time for the Congress and the Executive to reexamine the employee 
security program. The original program began in anger at an ally turned into 
an enemy and at conspicuous cases of disloyalty. It was a crash program. Now 
we know we have to plan for a long pull, for this war we are in differs from 
those before it, above all, in duration. It is already the 12 years war. It may 
well be our 30 years war or our 100 years war. Anger and hasty measures won’t 
do. We need a longtime program. Into such a program there must go the essen- 
tials of the democratic inheritance which distinguish us from our adversaries, 
as well as the protection of national security. 

When these essentials are considered, as well as the experience with the exist- 
ing program, it becomes clear that the present proposals to expand the reach of 
the program and to increase the severity of its measures are gravely unwise. 
They are unnecessary and wasteful of the taxpayers’ money. They would in- 
jure instead of protect our security by the internal divisions they would revive 
and by the international criticisms they would deserve and receive. They are 
needlessly rigorous in the treatment of Government employees, subjecting 
Americans to harsh treatment without the sort of guarantee of fair procedures 
on which the Congress has insisted in other administrative fields. 

The proposals are unnecessary, for they would extend the security program 
beyond sensitive employment and embrace all employees. Only employees in 
sensitive positions could injure national security, and it is useless to go further. 
The enforcement of such a broadened program would waste Government money, 
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dilute security efforts, and divert them from the areas in which they are needed. 

The uselessness of a broadened program is demonstrated by experience. Four 
years after the beginning of the loyalty program of 1947, the Chairman of the 
Loyalty Review Board, Mr. Seth Richardson, stated the program had disclosed 
no case of espionage. So far as the public records go, no case of espionag 
has ever been revealed by the employee security program. It has not been the 
personnel security measures, but counterintelligence work, which has been effec- 
tive in revealing dangerous persons. 

The extension of these measures evidently comes from dislike for political ex- 
tremists. Yet every normal society, our own included, has its lunatic fringe of 
the left as well as of the right. It is part of our American principles that these 
critics shall not be penalized for their views or their criticisms alone. A threat 
of ouster from ordinary Government employment is just such a penalty. 

The threat would be the graver because the bill I have examined (H.R. 1870) 
sets no standard for the security test. It provides no adequate procedure. It 
permits summary suspension without pay while the investigation goes on. It 
provides for none of the safeguards usual in our country when penal measures 
are enforced. To leave these harsh matters to the varying views of the heads 
of the departments would be to commit the error of using the chancellor’s foot 
as the test, an error against which lawyers have always protested. 

This method of giving broad, undefined powers to administrative officials with- 
out procedural safeguards is exactly the opposite of what the Congress has done 
in other administrative fields. For years the Congress has worked on fair pro- 
cedures for administrative bodies. The Administrative Procedure Act is an il- 
lustration of what Congress has felt is essential. The present bill would violate 
the essential principles which the Congress has elsewhere followed. It would 
do violence to these principles where long experience and careful studies have 
shown there is no need for such action. 

If enacted into law the measures would actually harm our national security. 
One important element of national strength and security in a democratic people 
is the knowledge of loyal citizens that the government interferes with the liber- 
ties of them and their fellow citizens only when necessary. A large part of the 
American people would know the measures were useless. Enactment would stir 
criticism even from the moderates, and would divide instead of unify the coun- 
try. 

The measures would be harmful to another element of our national security— 
our standing with our allies and even with our enemies. We are the strongest 
of the nations. We are the people who have the least to fear from Communists 
in our midst. The number of them is trifling; less than in any other great na- 
tion. We must be strong, and we must be self-confident in our strength. Need- 
less security measures give the impression everywhere of a divided, timid, fear- 
ful people. The figure we make is not that of a calm and self-confident Uncle 
Sam, but of Aunt Fanny jumping up on a chair at the sight of a mouse. 

Account should be taken of changed conditions. It is no longer the 1930's 
and the 1940’s when the depression and the Hitler threat led a considerable 
number to the folly of believing that the Soviets were the only resolute opponents 
of dictators and that communism was the wave of the future. It is the late 
1950’s, with the totalitarian methods and ambitions of the Communists clearly 
exposed. With the decline in the appeal of communism there has come a 
corresponding decrease in the gullible. The Communist Party in the United 
States is so insignificant that it can do little harm except as it may frighten 
the country into repressive measures hurtful to its own interests. 

To enact the proposals would be to weaken one of our most powerful weapons. 
The Communist countries may be able to match the free countries in military 
strength. They may be able to overreach us in economic aid. Yet there remains 
one area in which they cannot challenge us and in which they will always avoid 
a contrast. It is the area of independence of peoples and freedom for the indi- 
vidual. This is the area in which our Nation has made its greatest appeal and 
has had its greatest influence. We must not surrender that appeal and that 
influence. The Chinese Communists, after crushing the revolt in Tibet, may 
refer to national independence as a “reactionary slogan.” The Russian Com- 
munists may try to conceal their tyranny under the guise of “democratic cen- 
tralism.” They fool no one. Let us keep unsullied our principles of independ- 
ence for all nations and freedom for our own people. Then we shall retain at full 
strength the appeal which our country and its allies make to the world. That 
appeal is a powerful one to all peoples, even to those of the satellite nations and 
of Russia and China. 
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I have said earlier that it is now time for the Congress and the Executive to 
reconsider employee security measures. The bill (H.R. 1870) may well be a 
way to begin this reconsideration. But.in its present form the bill is harmful 
to our security, as well as a threat to American principles of freedom for the 
individual. Whether, if enacted, it would be so serious a threat as to be uncon- 
stitutional I leave to the lawyers on the committee to say. Since it is such a 
threat, the committee in its adherence to these principles will not be willing to 
make the threat real. For, as Justice Holmes said, 

“It must be remembered that the legislatures are ultimate guardians of the 
liberties and welfare of the people in quite as great a degree as the courts.” 


PREPARED STATEMENT OF DUDLEY B. BONSAL, PRESIDENT OF THE ASSOCIATION OF 
THE BAR OF THE CITY OF NEW YORK 


I appreciate the opportunity to submit this statement in opposition to H.R. 
1870, H.R. 1161, and H.R. 1989. These bills, in substance, would broaden the 
application of the Summary Suspension Act of 1950 by authorizing the head 
of any department or agency, when he deems it necessary in the interests of 
national security, to suspend, without pay, any civilian officer or employee of 
his department or agency. The bills would apply whether or not the employee 
occupies a sensitive position. 

A special committee of our association, of which I had the honor to be chair- 
man, published a comprehensive report on ‘the various loyalty-security programs 
in July 1956. This report, which was entitled “Report of the Special Committee 
on the Federal Loyalty-Security Program of the Association of the Bar of the 
City of New York,” was published by Dodd, Mead & Co., and copies were made 
available to the Members of the Congress and to the various interested com- 
mittees of the Congress. Our committee gave careful consideration to the subject 
matter of the proposed legislation, and made the following recommendation : 
“Treatment of charged employees pending disposition of charges 

“Pending the final disposition of charges against Federal employees or em- 
ployees of private employers: 

“(1) The pay of suspended employees should continue. 

(2) Employees under charges, if not retained in the positions held when 
charges are filed, should be transferred without loss of pay to nonsensitive posi- 
tions instead of being suspended, whenever this is practicable and consistent 
with the interests of national security.” 

In support of this recommendation, the committee stated : 

“Under the present Federal employees program, employees are automatically 
suspended from their positions when charges are filed. Similarly, in the Depart- 
ment of Defense industrial security program, security clearance is automatically 
suspended with the filing of charges. In both programs ultimate clearance en- 
titles the charged employees to back pay for the period of suspension. ‘T'he 
Atomic Energy Commission exercises a measure of discretion in suspending 
charged employees, but it does not award back pay to the employees of its con- 
tractors in the event of ultimate clearance. The Attorney General has recently 
recommended to the Congress that suspension be made discretionary under the 
Federal employees program. 

“A suspension without pay at the time security charges are filed places an ex- 
ceedingly heavy burden upon the employee. He may be faced with a costly 
proceeding of some length to clear his reputation and, at the same time, he is 
deprived of the financial means for pursuing his remedy. He finds it exceed- 
ingly difficult to obtain employment elsewhere because of the cloud upon his 
character and the temporary nature of his availability. There is clear indica- 
tion that employees faced with charges and suspension sometimes resign simply 
because they are unable to bear the burdens of expense and the loss of income 
incurred pending final disposition of their cases. 

“Just treatment of charged employees, both Federal and private, requires that, 
if suspended, their pay should continue pending final security determination. 
The Government is asking the employee to stand aside and wait, and its should 
pay for the period of standing and waiting. To require that pay be continued 
during a security suspension would not interfere with the Government’s inter- 
ests in any significant way. <A high percentage of persons charged are ultimately 
cleared and are then given back pay. Thus, continuing pay during suspension 











44 FEDERAL EMPLOYEES SECURITY PROGRAM 


would entail only a small additional cost to the Government for this greatly 
increased protection of charged individuals. Pay during suspension would not 
in any way endanger the national security since the employee would still be 
under suspension and therefore unable to harm the Government if he were a 
security risk. In all such cases the final disposition of the case should be 
accelerated in every way possible. 

“It will be feasible in many instances to transfer employees made the subject 
of security charges to nonsensitive positions rather than suspend them. Wher- 
ever practicable, transfer is preferable to suspension because it does not so 
markedly call attention to the plight of the charged employee. Transfer as an 
alternative to suspension is beneficial to the Government also because it enables 
the charged employee to continue to render useful service. 

“The Department of Defense already has the wise policy of providing compen- 
sation out of Government funds to those private employees who are suspended 
from their jobs but ultimately granted security clearance. Steps should be 
taken by the Government to see that all private employees be reimbursed for loss 
of pay during the periods that clearance was pending.” 

The Supreme Court, in Cole v. Young, 351 U.S. 536, held, in effect, that the 
Congress intended to confine the application of the Summary Suspension Act 
of 1950 to sensitive positions. The proposed legislation would make it clear that 
the intention of the Congress is not so limited. 

Our committee recognizes the very real threat posed to our country by the Com- 
munist conspiracy, but they urged that our strongest weapon is our free in- 
stitutions and the individual rights of our citizens. Consequently, legislation 
should be confined to areas where there is a demonstrably clear and present 
danger to our Government. For this reason, our committee would confine the 
Government Federal employee program to sensitive positions. In the view of our 
Committee, a Federal employee occupies a sensitive position if he has access (or 
opportunity for unauthorized access) to material classified as secret or top secret 
in the interests of national security or has a policymaking function having a 
substantial relation to national security. Moreover, in considering such legisla- 
tion, fair play to the employee should be a cardinal principle. 

I respectfully submit that the proposed bills meet none of these tests. Not only 
is there no clear and present danger shown, except in the case of sensitive 
positions, but suspension without pay denies the rudiments of fair play to the 
employee. A Federal employee who is suspended without pay is left in a position 
where he is unable to support his family, much less finance his defense in meeting 
the charges made against him. The pecuniary cost to the Government of continu- 
ing his pay for the 2 or 3 months until the charges are heard and determined are 
minimal, and the least that the Government can do to prevent great injustice to 
the employee involved. The only effect of the proposed legislation is in terrorem. 
In many cases it would force the employee to resign without a hearing on the 
charges so as to seek another job to support his family. The stigma attached to 
the suspension would remain a cloud over him forever. 

In reaching its decision in Cole v. Young, the Supreme Court doubtless con- 
sidered that constitutional problems might be raised if the summary suspension 
were construed as applying to nonsensitive positions. For the reasons indicated, 
there would seem no need for raising such constitutional problems. 

I respectfully urge, therefore, that any legislation on this subject should be 
confined to sensitive positions in our Government and should provide for the con- 
tinuance of the employee’s pay until the disposition of charges, 


PREPARED STATEMENT OF THE U.S. SEcTION, WOMEN’S INTERNATIONAL LEAGUE 
FOR PEACE AND FREEDOM 


The Women’s International League for Peace and Freedom, U.S. Section, 
strongly opposes the legislation extending the Government security program to 
nonsensitive positions (H.R. 1870 and H.R. 1161). No interest of internal se- 
curity is served by a program of political investigation directed against several 
million Government employees who have no access to classified information, are 
not in policymaking positions, and whose functions, however important they may 
be to the general welfare, bear no relationship to defense or to our international 
relations. 

In the period of almost 3 years which has elapsed since the decision in Cole 
v. Young there have been no developments indicating that the national interest 
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is threatened by the absence of a security program for nonsensitive employees. 
Rather, the limitation of the security program has played an important part in 
lifting the pall of suspicion and fear which hung over the American people during 
the early 1950's. The reinstitution of a comprehensive security program would 
be to call up the ghost of McCarthyism, which most of us believed had been 
decently and properly laid to rest. 

We reject the assumption that American democracy can be protected by 
Gestapolike tactics. Americans remain free only as long as their loyalty is will- 
ingly given, not coerced. A program based upon the assumption that every 
governmental employee is prospectively subversive reflects a basic lack of con- 
fidence in the American form of government. 

H.R. 796, also before this committee, does provide certain procedural safe- 
guards under the security program. While we do not concede either the wisdom 
or necessity of a security program as such, believing that necessary dismissals 
can be made under the “suitability” provisions of the civil service law, we are 
gratified at the recognition implicit in this legislation that the present program 
is inequitable. Such fundamentals of due process as notice of specific charges 
and the opportunity to be confronted by at least some of one’s accusers would 
at least serve to ameliorate some of the injustices which have resulted from the 
indefinite accusations and the use of “faceless informers” which have character- 
ized the present, and previous, loyalty-security programs. 

We recognize that no one has a “right” to be a Government employee and 
that refusal of, or dismissal from, Federal employment is not a criminal pro- 
ceeding to which the guarantees of the Bill of Rights are fully applicable. 
Justice and fair play demand, however, that wherever possible the guarantees 
of judicial procedure should be afforded to minimize the punitive effect upon 
the individual of security procedures. 


Mr. Murray. Mr. Hallbeck, you may proceed. 


STATEMENT OF E. C. HALLBECK, LEGISLATIVE DIRECTOR, 
NATIONAL FEDERATION OF POST OFFICE CLERKS 


Mr. Hatipeck. Mr. Chairman and members of the committee. In 
order to identify myself for the record, I am E. C. Hallbeck, and I 
am the elected legislative director of the National Federation of Post 
Office Clerks. Our organization is affiliated with the AFL-CIO. 

The bills presently under consideration, H.R. 1870, H.R. 1161, and 
H.R. 1989, by Chairman Murray and Congressmen Rees and Walter, 

respectively, are similar to bills on this same subject with respect to 
which I testified in both the 84th and 85th Congresses. 

Mr. Porter. I think you need to be notified we are also considering 
the Wright bill. 

Mr. Haripeck. I understand that came in after I had this pre- 
pared. 

Mr. Porrer. I just wanted the gentleman to know that. 

Mr. Hatreeck. I appreciate that, Mr. Porter. 

Each of the bills now before the committee would amend the act of 
August 26, 1950, relating to the suspension of employment of civilian 
pel rsonnel of the United States in the interest of national security. 

I am sure that there can be no quarrel with what I feel is the intent 
of the sponsors of these bills; that is, to make it possible to remove 
forthwith from Government service those who espouse another ey 
of government or who are overly sympathetic to the ideals of 
foreign government. The people of the United States have a ptibicet 
right to expect and demand the complete loyalty of all of the em- 
ployees of their Government. On the other hand, I am sure that all 
of the sponsors of the bills under consideration would agree that 
Government employees, just like private citizens, are entitled to some 
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form of protection against unfounded charges and accusations of dis- 
loyalty and to have every reasonable opportunit to defend themselves 
against such charges when they are made. I think this intent is evi- 
dent in section 4 of the bill. Some of the members of this committee 
will recall that I have in previous appearances on this subject urged 
appeal rights somewhat similar to those provided in Section 4 of these 
bills. 

On the whole, therefore, we are in sympathy with the general pur- 
pose of these bills. However, because this subject is one in which the 
emotions of individuals can have a very important and far-reaching 
consequence on the lives of those involved, we would prefer to make 
haste as slowly as possible in order to prevent what could very well 
be an obvious and irreparable injustice. In other words, we do not 
want to burn down any churches in order to get rid of a few rats 
or mice. 

To that end, I hope this committee will give serious consideration to 
the advisability of certain amendments. First, I would suggest that 
the first proviso in the first section—here I am speaking of the Murray, 
Rees, and Walter bills—include provisions that, whenever the charges 
against an employee are based on information from sources other than 
those of investigating agencies of the Government, the maker of such 
charges be required to be specific with respect to dates and circum- 
stances and be clearly identified in the charges and subject to cross- 
examination at any hear ing before the “duly constituted agency 
authority” referred to in (3), of the first proviso of section 1. 

The right to confront an accuser is a part of the very foundation 
of justice. To deny that right in a matter that involves so much to 
an employee and his family would, in our judgment, be a serious mis- 

take and could lead toa grave miscarriage of justice. 

Secondly, I would suggest that consideration be given to amending 
section 4 of the bill to provide that the Commission ‘shall, in addition 
to transmitting its openion and decision to the agency head, furnish a 
copy of that opinion and decision, including a dissenting opinion and 
decision, if one is filed, to the employee concerned. 

I want to express my compliments to those who have introduced the 
current bills. They are, I think, an improvement over earlier bills and 
reflect the thoughtful consideration that has been given to this subject. 

Thank you. 

Mr. Murray. Are there any questions of the witness ? 

Mr. Porter. Yes, Mr. Chairman. 

Mr. Murray. Mr. Porter. 

Mr. Porter. I appreciate the statement that the gentleman has 
made, but I want to ask him if he knows of any Communists now 
employed in the post oflice as clerks? 

Mr. Hatieeck. No, sir; I do not. 

Mr. Porrrer. Do you know of any of the 109 people that we under- 
stand are presently employed who would have been discharged had 
it not been for the Cole v. Y oung decision ? 

Mr. Hatigeck. On that, lam not sure, Mr. Porter. 

Mr. Porter. None in the clerks, as far as you know ? 

Mr. Hauteeck. I know that there have been in the past some clerical 
postal employees that were charged, but whether they are among the 
109, I do not know. I have never seen the names of the 109 referred 
to. 
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Mr. Porrer. You are not specifically conscious of any need among 
the clerks for any such legislation as has been proposed 4 

Mr. Hatxeeck. Not at this moment. I do, however, know of a 
Communist who was in the postal service at one time. 

Mr. Porter. He is not presently employed ? 

Mr. Hauieeck. He is not presently in the service. 

Mr. Porter. Thank you. 

Mr. Murray. Are there any other questions ? 

Mr. Lestnskr. Following up that point, Mr. Hallbeck, you know of 
none at the present time, but, on the other hand, if there was one and 
you were informed of such, how would you react ? 

Mr. Hauipeck. I believe he should be removed, Mr. Lesinski. 

I would like to add something there. I said that I knew of one 
that had been in the service and, for fear that someone would get the 
idea that I meant recently, I would like to tell this committee some- 
thing. 

I started work in the post office in Chicago, Ill., in January of 1921 
and, in the early 1920’s, I became very active in the National Federa- 
tion of Post Office Clerks, particularly its pioneer branch. I was 
elected a delegate to the Chicago Federation of Labor and one of 
the other elected delegates was a man named David Ford—lI believe 
it was David W. Ford. I recall on one occasion he took the floor in 
the meetings of the Chicago Federation of Labor. I do not recall 
what he said, but I was present and immediately thereafter the chair- 
man, the late John Fitzpatrick, who was one of the greatest labor 
men I ever knew, took him very severely to task and told him that he 
would never get the floor in the Chicago Federation of Labor again, 
that he was a Communist, and Communists were not going to be | per- 
mitted on the floor of the Chicago Federation of Labor. 

I was considerably younger then and somewhat naive. I had an 
idea that they were picking on David Ford for another reason. I was 
one of those who in righteous indignation took the matter up at our 
next meeting and was named to a meeting to protest to Mr. Fitzpatrick 
on what we considered his outrageous action. Mr. Fitzpatrick told 
us, whether we protested or not, he knew a Communist when he saw 
one and he had experience. He organized the steelworkers in the 
1919-20’s only to see it disrupted by Communists, and he was not 
going to allow Mr. Ford to take the floor of the Chicago Federation 
of Labor under any circumstances. 

I confessed that I was indignant and sometime later Mr. Ford was 
removed from the postal service because he had falsified a sick-leave 
record. A few years later, he ran for vice president of the United 
States on the Communist ticket, proving to me what John Fitzpatrick 
had told me many years prior—that Ford was a Communist. 

As I say, that was a long while ago and that is the only one I ever 
knew of actually i in the Government service. I do not want anybody 
to think that I had any reference to the present day when I said T 
knew of one. I do not want to get involved in that subject. 

Mr. Lestyskt. Mr. Hallbeck, at this time the Communist Party is 
underground and they are not as active ve as they have been in the 
past. It might be said they are quiet, and, therefore, we may not 
know where there might be a Communist. But I believe that we 
should be able to protect ourselves, though, just in case one is identi- 
fied by the proper authorities. 
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I recognize the point that you bring up that they should have the 
right to appeal. I do not deny that. The only reason I brought this 
up is the fact that you, yourself, sincerely believe that any individu: al, 
if a Communist, should not w ork for the Government. Is that correct / 
Mr. Hauieeck. I think, Mr. Chairman 
Mr. LesinskI. Regardless of the so-called position you might take ? 
Mr. Hauipeck. I think the y are a discredit to the labor movement 
wherever they get in. I think they are a discredit when they work 
in the Federal Government. They are disruptionists. You said they 
are underground. They have always been underground. They have 
always had meetings prior to meetings at which they planned every- 
thing that goes on. I learned something about them in Chicago, too. 

Mr. Lesinskr. I am aware of that even now in my own district. 

Mr. Porrer. May I ask one more question, Mr. Chairman ? 

Mr. Murray. Yes. 

Mr. Porrer. Mr. Hallbeck, we have at least. three alternatives be- 
fore the committee at this time. We can report out the Walter bill, 
which was the one before us formerly, or we can report out the so- 

valled Wright bill, which Mr. Foley and Mr. Barr y introduced, and 
which will be considered in these hearings due to a decision made 
earlier today, or we can do nothing. What is your preference as to 
what we do ?¢ 

Mr. Hauxseck. I would think that the bill that was drafted by the 
Commission which Mr. Loyd Wright headed is probably more com- 
plete and would probably, in the form in which it: was introduced, 
offer greater safeguards to the individual than is offered in any of the 
other bills. On that ground, I would have to favor the Wright bill 
in preference to any of the other bills unamended. 

Mr. Porter. In preference to taking any action at all ? 

Mr. Hatieeck. I would think that there is not much choice really 
taking any action at all. I think it is almost a lead-pipe cinch that 
the Congress is going to take action. 

Mr. Porter. If you had your “druthers” in this, is there enough of 
a need, in your experience, for an extension of security loyalty 
legislation ¢ 

Mr. Hatxipeck. I would not say in the experience in my union, but 
I would say in the general experience in Government it is such that 
there probably ought to be some legislation on the subject. 

Mr. Porter. You think the Wright legislation would do it? 

Mr. Hauupeck. I think the Wr ight bill would probably be a better 
approach. 

Mr. Porrer. Thank you. 

Mr. Murray. Are there any questions on my right? 

Mr. Corserr. Yes, Mr. Chairman. I wanted to ask the witness, 
rather than looking it up, whether or not he thought the amendment 
he proposed would apply only to security risks, or to loyalty risks as 
well. Do you propose that in the amendment ? 

Mr. Hatrsecx. I think it would apply to both of them, Mr. Cor- 
bett, wherever there is a hearing. 

Mr. Corserr. Would the gentleman be satisfied if there were a clear 
definition between loyalty risks and security risks, and the matter of 
appeal and right to cross-examine apply equally to security risks? 
Mr. Hatieeck. It seems to me you are putting the emphasis 
there 
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Mr. Corserr. I am not putting it anywhere. I am asking the 
question. 

Mr. Hauisecr. I mean that action would put the emphasis on the 
lesser evil rather than on the greater evil. A man might be removed 
as a security risk with no question of loyalty involved. It seems to 
me that the question of loyalty is a far more serious charge and on 
that charge he ought to have the right to a hearing because it is so 
important. 

Mr. Corsetr. We get down to this situation. Frequently on the 
matter of loyalty charges where the FBI or other agency might be 
employing informers, where there is an accusation, certainly that 
has to be substantiated for the removal and that is one thing, but 
when there is an out-and-out charge with information that points 
to actual disloyalty to the Government of the United States and then 
there is the possibility under the security provisions that an indi- 
vidual, merely because he is guilty of careless conduct 

Mr. Hatueeck. A loudmouth, or something of that sort ? 

Mr. Corzetr. Something of that sort, or even a person of opposite 
political faith; they might just remove him. So, he has been penalized 
with the loss of his job, loss of retirement, his family suffers, and 
all of that. 

I would think that an employer, the head of an agency, may have 
something in the matter of a personality clash with an employee 
and, if he has the right to brand an individual as a security risk, 
he is out. 

As regards dismissal or loyalty charges, it seems to me that there 
has to be much more substantiation. There have to be certain facts 
established. The security risk can be anything and to make a long 
story short, I would not vote for the bill that did not provide for 
hearings for persons removed for security reasons. 

On the matter of loyalty, I can see cases where possibly the pro- 
cedure necessary to have a full and complete hearing could, in itself, 
be a risk to the U.S. Government. 

Mr. Hauupeck. I can conceive that there will probably be cases 
like that, but in the amendment I suggested I used the phrase “based 
on information from sources other than those of investigating agencies 
of the Government.” What I was particularly aiming at is a dis- 
gruntled neighbor. 

Mr. Cornett. That phrase is particularly helpful. 

Mr. Hauxpeck. Or a disgruntled associate. 

Mr. Corsetrr. Back in our metropolitan center, there have been 
three very sensational revelations in the last 6 or 7 years of persons 
who were informers, and one of them consisted of a man and wife 
who lived within the Communist Party for some 11 years. They 
provided lots of information and they could never be called out to 
testify against certain people without displaying themselves. 

I will grant the gentleman that we are on very delicate ground 
here, and T do not care how we write this law, there are going to be 
some injustices built into it. 

Mr. Hauupecx. I am afraid that is a natural result of this kind 
of legislation. 

Mr. Porter. Would the gentleman yield for a question ? 

Mr. Corperr. Yes. 
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Mr. Porrer. This is just for the sake of clarity. I agree that it is 
delicate, but it is the vagueness that bothers me. You are talking 
about loyalty as evinced by statements made, not by acts. We have 
laws on the books with respect to sabotage and so forth, and we have 
laws to punish people for disloyal acts. You are talking about disloyal 
statements and evidences of opinion ¢ 

Mr. Corzerr. As the bill tries to define “loyalty” 

Mr. Porter. Where is that ? 

Mr. Corsert. In the hearings and so on. These are acts which 
obviously constitute threats and statements, anything which consti- 
tutes, on the part of someone, a greater allegiance to some other 
sovereign power than the United States. 

Mr. Porrer. Quite right, but the acts will be punished by existing 
law. 

Mr. Corserr. Where there are acts, yes. 

Mr. Porrer. We are just talking about an employee’s evidence of 
disloyalty ? 

Mr. Corserr. Or associations. 

Mr. Porrer. Not amounting to a violation of the laws? 

Mr. Corserr. That is right. 

Mr. Murray. Mr. Rees has a question. 

Mr. Rees. I assume that you have no objection to Public Law 733? 
Mr. Hauipeck. No; 733 is on the statute books and the courts have 
interpreted it. I see no point in having any objection to it. Certainly, 

I have not asked for its repeal. 

Mr. Rees. As far as it goes, you have no objection to it? 

Mr. Hatueeck. That is right. 

Mr. JoHaNseN. Mr. Chairman / 

Mr. Murray. Mr. Johansen. 

Mr. JoHANSsEN. First of all, Mr. Chairman, do I understand that 
the committee will have copies of the so-called Wright bill tomorrow ? 

Mr. Murray. Yes. 

Mr. JoHansEN. I hope that we may have them, so that we will have 
that before us. 

Mr. Hallbeck, in answer to a question as to whether you had knowl- 
edge of any Communists now in the postal service, your answer was 
that you had no such knowledge. 

Do you have any knowledge of any persons who have been held to 
be either loyalty or security risks within the postal service? 

Mr. Hatipeck. I have word-of-mouth information, or informa- 
tion that you pick up in newspapers, and so forth, that employees 
have been at some time or other so charged. As a matter of fact, I 
know of two so charged that I did not believe were guilty. I wrote 
statements for two of them, I believe. 

Mr. JoHANSEN. Do you have knowledge, at least in general and 
statistical terms, that there have been 56 persons terminated or sus- 
pended and 44 of whom have been restored and are on the payroll 
asa result of the Cole v. Young decision ? 

Mr. Hatieeck. I saw the table on that subject. That is all the in- 
formation I have. 

Mr. JoHANSEN. I am not entirely familiar with the reasons for the 
Executive decisions or orders which apparently keep us from having 
knowledge of these specific cases, but I do say this: I wondered if 








FEDERAL EMPLOYEES SECURITY PROGRAM 51 


the witness would agree that it is unfortunate we have to attempt to 
legislate on this matter in the dark in terms of acual knowledge of 
the type of specific cases which have been involved and have apparently 
been restored to the payrolls as a result of the Supreme Court de- 
cision? Will the gentleman agree to that ? 

Mr. Hatzeecx. I think that if the cases enumerated—without nam- 
ing names, because just naming an individual in a case like that hurts 
him—I think if the type of charge were indicated in a report such 
as that table shows, it might be very helpful to the committee. 

Mr. JOHANSEN. It would at least enable us to—— 

Mr. Haurteeck. To know what was being talked about. 

Mr. JonANsEN. And to pinpoint the type of problem we are dealing 
with. 

Mr. Hatipeck. We do not know whether they are loyalty or se- 
curity risks or whether, as I said a moment ago, they are loudmouths. 

Mr. JoHANnseN. Mr. Chairman, in that connection and speaking 
out of a sincere ignorance, is there any possibility in the executive 
session of getting that type of information, whether it involves dis- 
closure of identity or not, so we will know the re of case and the 
type of problem specifically we are dealing with? We are constantly 
bludgeoned here with a proposition where we have witnesses who 
do not know of anybody and, ipso facto, there is no problem. I think 
that is completely unwarranted and unrealistic as an approach. 

Mr. Murray. We have invited the Chairman of the Civil Service 
Commission, the U.S. Attorney General, and the Postmaster General 
to be present, and I think we will get some information along that 
line from them. 

Mr. Porter. Mr. Chairman, was not there a promise that we could 
ask for the nature of these cases and the chairman would request the 
nature of these cases at the last session of this committee? Did we 
not discuss that ? 

Mr. Murray. Not that I recall. 

Mr. Porrer. I brought up the matter at that time and I thought 
the matter was referred to just for that purpose. 

Mr. Lestnsk1. Mr. Chairman, I have one question. 

I appreciate your frankness, Mr, Hallbeck, and it is very revealing. 
Do you believe, i in your experience, that there should be a yedefinition 
of “loyalty,” > meaning loyalty to the United States, and “suitability,” 
meaning drunkenness or what you called loudmouth, and so forth? 

Mr. Hatieeck. V ery definitely, I think there should be some sepa- 
ration and, under the present circumstances, there should be some 
separation in the minds of the public, at least so far as to whether 
it is disloyalty or not. 

Mr. Lestnskt. I think that is our biggest problem here. 

Mr. Haurpeck. I think that is true. I do not think anybody has 
any sympathy for the out-and-out Communist. The sympathy is for 
the man who is innocent of an intent of that sort, but who, for many 
other reasons or personality defect, might get himself into trouble. 

Mr. Lesinsx1. I believe it is very wrong to charge an individual 
for loyalty when that is actually not so. 

Mr. Hauuseck. That is right. 

Mr. Murray. Are there any other questions? 

Mrs. St. George ? 
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Mrs. St. Groree. In your testimony you stated you had only known 
of one Communist. Would you not say it isa fair statement that there 
are very few disloyal people in the Government ? 

Mr. Hatueeck. Very few, Mrs. St. George. 

Mrs. Sr. Georce. I am saying disloyal. 

Mr. Haxxipecx. The percentage is so small as to be almost unrecog- 
nizable. 

Mrs. St. Grorce. Following from that, do you not think it is prob- 
ably unnecessary to have a blanket law that gives the impression we 
are dealing with perhaps hundreds, or even thousands of people? 
Would it not be possible to take care of these few cases of disloyalty, 
and again I am stressing the word “disloyalty,” by having them 
handled piecemeal, so to speak ? 

Mr. Hatiseck. Mrs. St. George, I suppose it would be possible. 
Frankly, I do not know exactly how that could be accomplished. 

Mrs. Sr. Grorce. We had some bills, as you remember, directed 
at one individual who was quite notorious. In my opinion, that would 
have taken care of that case amply, but we went off the deep end 
immediately and decided that not only would we take care of that 
particular individual, but that we would take care of any outlying 
cases that were somewhat similar, and then we have brought these 
security cases in. 

I think if we are going to have any bill, Mr. Chairman, on loyalty, 
we should have one “pill « on loyalty and one bill on security risks. I 
think, as Mr. Hallbeck believes and has testified here today, there is 
a great misconception in the public mind. The public thinks that a 
security risk is necessarily disloyal. You and I know full well that 
is not true. There are a great many security risks who are far easier 
to detect, incidentally, than a truly disloyal individual. 

Of course, they do not deserve the same stigma and they do not de- 
serve the same conscience. There is also the security risk who is at- 
tacked by people who do not like him or his wife, as the case may 
be. We all know of that, too. For that reason I would like to see 
more of a difference made between the two cases in any legislation 
that we pass. 

Mr. Hauuseck. I think you are absolutely correct. 

Mrs. Sr. Grorcr. I also, in my own mind, question very much 
whether we need this kind of legislation and whether we would not 
be far better off to deal with these cases as they come up. I think 
we have suflicient laws on the books now, probably, to take care of 
them. 

Mr. Murray. Are there any other questions ? 

Mr. Cunnincuam. You do favor this legislation that is before us, 
the three bills, providing they are amended in the instances which 
you outlined ¢ 

Mr. Hauupeck. Yes, sir. 

Mr. Murray. Are there any other question? If not, thank you 
very much, Mr. Hallbeck. 

Mr. Hatiseck. Thank you, Mr, Chairman. 

Mr. Murray. The next witness is Mr, Paul Nagle, president of the 
National Postal Transport Association. 
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STATEMENT OF PAUL NAGLE, PRESIDENT, NATIONAL POSTAL 
TRANSPORT ASSOCIATION 


Mr. Nacir. Thank you, Mr. Chairman. My name is Paul A. Nagle, 
president of the National Postal Transport Association. I am pleased 
at the opportunity to appear this morning to testify briefly in regard 
to the legislation before you. ‘ 

As the direct descendant of a fighter in the American Revolution, 
as the holder of five campaign stars for 24 months of active duty in 
the European theater of operations in World War II, and as judge 
advocate of Railway Mail Post No. 7951 of the Veterans of Foreign 
Wars, I offer the belief that H.R. 1870, if enacted without amend- 
ment, may cause violations of rightful liberties of individual em- 
ployees unless means are provided for the protection of those liberties. 

The position of this association is, has been, and always will be 
that Government employees should render complete and unswerving 
loyalty to the United States. We are hostile to any person or organ- 
ization advocating the overthrow of the Government of the United 
States by force, subversion, or any other means. 

Right here, if I might, I would like to endorse the statements of 
the gentlewoman from New York, Mrs. St. George, who has said we 
hoped we would not create the impression that there are thousands 
of disloyal persons in these United States today and on the employ- 
ment rolls of the U.S. Government at that. 

On the other hand, H.R. 1870 should be amended in order to in- 
sure the protection of innocent persons who may be wrongfully ac- 
cused. The impairment to the employment record of such an individ- 
ual cannot do other than seriously affect the future welfare of the in- 
nocent person and his family. 

The necessary protections can readily be accomplished without 
hazard to national security by a series of amendments. Basically, 
these amendments should include: 

1. The guaranteed right of the suspended person to appear at his 
suspension hearing and to be permitted counsel in his defense. 

2. The privilege of facing the accuser and examining depositions. 

8. The elimination of that part of H.R. 1870 which appears in lines 
17 through 19 on pege 4 and which specifies that all employees “are 
deemed to be employed in an activity of the Government involving 
national security.” 

Here, again, sir, if I may, parenthetically, I would like to give ap- 
proval to the expressions by the distinguished gentleman from Penn- 
sylvania, Mr. Corbett, and the distinguished gentlewoman from New 
York, Mrs. St. George, in regard to the need to separate the loyalty 
and the security violation concepts. 

I suggest, Mr. Chairman, that there are degrees of sensitivity in 
public positions and that there are varying limits in the matter of the 
extent to which the national security is affected by activities of individ- 
uals. I repeat my earlier assertion that the members of the National 
Postal Transport. Association are loyal and patriotic people. I rec- 
ommend that H.R. 1870 be amended to provide the minimal safeguards 
which have been advocated here. 

Mr. Chairman, I thank you for the opportunity to appear before 
you to present the views of the National Postal Transport Association 
on this vital legislation. 
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Mr. Murray. Are there any questions? 

Mr. Johansen ? 

Mr. JoHanseNn. Do I understand the proposal to delete lines 17 
through 19 on page 4—your advocacy of the deletion of that goes to 
so-called loyalty cases ? 

Mr. Naete. That is correct, sir. 

Mr. Murray. In other words, you want, in effect, to ratify the deci- 
sion of the Supreme Court? 

Mr. Naat. I believe, sir, and I could not claim to have complete 
and technically legal knowledge of the exact background and delinea- 
ne of the Supreme Court decision, but I believe, as I interpret Cole 

. Young, that it has been said that there are degrees of sensitivity. 
To that extent I do subscribe to the ruling of the Court. 

Mr. JoHanseNn. Does that imply you mean where there is a case, a 

valid case for removal of an employs ee on loyalty grounds, if that em- 
ployee were in a sensitive position, you would not be willing to have 
the same requirement of the removal if they were within so-called 
nonsensitive positions ¢ 

Mr. Nacie. That is right. I think that the degree, or the way in 
which it is measured, should be different for a security risk than a 
loyalty risk, the degree of penalty you give. 

“Mr. Jowansen. Let us get this clear. Where you think there is a 

sase of suspected loyalty or proven lack of loyalty, a case which would 
warrant removal if in a sensitive position, you are willing to tolerate 
that type of person of questionable loyalty or of actual disloyalt yina 
so-called nonsensitive position ? 

Mr, Naerix. Of course not. 

Mr. JoHANSEN. Let us get the record clear. 

Mr. Naatr. The question as it has been propounded before this was 
not interpreted in that light. Surely, a person who is disloyal to the 
U.S. Government, as I hope I made clear in my testimony, should not 
occupy any positon in the U.S. Government, whether it be a position 
of trust or otherwise. 

Mr. JOHANSEN. Then why delete these lines? 

Mr. Nactr. Because those lines as they are interpreted by me would 
specify that everyone—everyone is subject to the same standards; that 
everyone is a loyalty risk at the very start and should be depriv ed 
of the rights of appeal and of confrontation of witnesses, et cetera, 
which normally go wtih the privileges of a citizen of the U nited 
States. We believe that there are degrees of sensitivity. 

Mr. Corserr. If the gentleman w ill yield, so as to get this straight— 
and I think there have been some confusing remarks—am I interpret- 
ing the gentleman’s remarks correctly when he says that he is in favor 
of the prompt dismissal of all disloyal persons, but that, when it comes 
to the matter of security risks, he believes that in nonsensitive posi- 
tions there should be less drastic action ? 

Mr. Naatr. Yes, sir. 

Mr. JoHansen. But if you delete lines 17 to 19 on page 4 of the 
bill and you take the removal steps, will the Supreme Court decision 
permit the removal steps with respect to loyalty cases that you say 
you advocate ? 

Mr. Nagte. I believe so. 

Mr. Jouansen. I question it. One other question. Who is to define, 
and how is the definition to be arrived at, as to what constitutes in 
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any given situation at any given moment a sensitive position in Gov- 
ernment ? 

Mr. Corsett. Right there is the thing that has been bothering lots 
of people and, I believe, my colleague “from New York. 

We have the job here as a committee, if we are going to pass legis- 
lation, of differentiating or establishing by definition degrees of sen- 
sitivity, and we have the job of differ rentiating between the loyalty 
risks and security risks, and that is why I referred to this legislation 
earlier as one that is very delicate. 

I think this falls right upon this committee. If we are going to 
write legislation at this time, of this kind, we had better think it 
through, and we hi ive the duty of defining these areas. 

Mr. Jouansen. Of course, I agree with ev erything the gentleman 

says, but here is a gentleman that we have before us, and respect as a 
witness, and I was asking his views as to whether in the area of loyalty 
risks the differentiation between sensitive and nonsensitive positions 
should, in his judgment, apply. 

Mr. Nace. Mr. Johansen, perhaps I could respond in this way. 
If the language which has been suggested here were to be deleted it 
might quite appropriately be repla iced with other language which 
would ace omplish the type of thing which the ge sntleman from Penn- 
sylvania, Mr. Corbett, and the gentlewoman from New York, Mrs. 
St. George, have suggested. 

Mr. JoHansen. Would the witness have any suggestions as to what 
that substitute language might be ¢ 

Mr. Nactr. Not spontaneously, sir. I should certainly be able to 
develop it. 

Mr. JoHANSEN. I hope the witness may have permission to insert 
in the record what he develops along that line. 

Mr. Nace. With the permission of the chairman, I would be happy 
to do it, sir. 

Mr. Murray. That permission will be granted. 

(The information requested follows :) 


PROPOSAL FOR AMENDMENT TO LINES 17 TO 19, PAGE 4, H.R. 1870 


Employees of departments or agencies of the U.S. Government may be desig- 
nated by the Civil Service Commission as being employed in security positions. 

Mr. Rees. Mr. Chairman. 

Mr. Murray. Mr. Rees. 

Mr. Rees. I assume you have no objection to Public Law 

Mr. Nace. Sir, the exact provisions of Public Law 733 are not 
familiar to me and consequently I would prefer not to express a 
binding opinion in that regard. 

Mr. Rees. You are not familiar with that law ? 

Mr. Nace. Not with the exact provisions of it; no, sir. 

Mr. Rees. I think that is quite important. 

Mr. Nacie. I was thinking of this legislation, H.R. 1870, sir 

Mr. Porrer. Mr. Chairman. 

Mr. Murray. Mr. Porter. 

Mr. Porrer. Mr. Nagle, I certainly agree with you that if H.R. 
1870 is enacted without amendments it would cause violation of human 
liberties. If amended, it would be suitable to you? 

Mr. Nacte. Yes, sir. 


ron 
(35 ¢ 
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Mr. Porrer. I do not understand. You say there is a need for it. 
Do you think there is a need for it in terms of your own experience 
with your own members and your background in Government 
service ¢ 

Mr. Nace. No, sir. I think not. I think there is no need for it. I 
think also that the provisions of the postal manual in regard to apply- 
ing discipline for misconduct are sufficiently broad to cover this type 
of misbehavior. 

Mr. Porrer. Is the gentleman familiar with the Wright bill, this 
bill that we are considering in the alternative here in these hearings 4 

Mr. Naguer. Only slightly, sir. 

Mr. Porrer. It is 75 pages long. The gentleman understands 
there are more safeguards in this bill? 

Mr. Naeir. Yes,sir. This I understand fully. 

Mr. Porrer. Then the gentleman would be more likely to prefer 
this bill to the present bill ¢ 

Mr. Naate. Yes, sir. 

Mr. Porrer. As far as need goes, you have no evidence that there 
is a need in terms of the loyalty and security risks that you have 
come in contact with ? 

Mr. Nactr. That is correct, sir. 

Mr. Porter. Directly or indirectly. 

Mr. Nace. That is correct. 

Mr. Murray. Are there any other questions? 

If not, thank you very much, Mr. Nagle. 

The next witness is Mr. Murray A. Gordon, member of the Com- 
mission on Law and Social Action, American Jewish Congress. 

Mr. Gordon. 


STATEMENT OF MURRAY A. GORDON, MEMBER OF COMMISSION ON 
LAW AND SOCIAL ACTION, AMERICAN JEWISH CONGRESS 


Mr. Gorpvon. Mr. Chairman and members of the committee, my 
name is Murray A. Gordon. I am a member of the Nationary Ad- 
visory Committee of the Law and Social Action Commission of the 
American Jewish Congress. I have submitted a statement which I 
trust will be distributed to the members of the committee. It is not 
my intention to read this rather lengthy statement but, rather, in sum- 
mary fashion give you the opinions of our organization and to submit 
to such questioning as the members of the committee may have. 

Mr. Murray. Your statement may be included in the record at this 
point. 

(The statement referred to follows:) 


PREPARED STATEMENT OF MURRAY A. GORDON, MEMBER, NATIONAL ADVISORY BOARD, 
COMMISSION ON LAW AND SocriAL ACTION, AMERICAN JEWISH CONGRESS 


The American Jewish Congress is a voluntary association of American Jews 
committed to the dual and, for us, inseparable purposes of defending and ex- 
tending American democracy and preserving our Jewish heritage and its values. 
The American Jewish Congress has, therefore, always been unequivocally op- 
posed to communism, fascism, and all other forms of totalitarianism. We know 
full well the meaning and nature of Communist tyranny and of its debasing 
and dehumanizing effects on all who have been forced to live under its dictates. 

Together with all Americans who prize the blessings of freedom, we have 
repeatedly affirmed our readiness to make those personal and collective sacrifices 
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reasonably calculated to safeguard our democracy. We have also insisted that 
our Nation’s security is not enhanced when we resort to measures that violate 
the essential liberties whose preservation is our basic purpose. Accordingly, we 
urge that particular care must be exercised by our Government to see to it that 
measures taken in the name of seeurity do not destroy the basic liberities which 
in the end are what we wish to secure. 

This hearing has been called to consider three identical bills introduced in 
the House of Representatives, the principal effect of which would be to extend 
the Federal loyalty program to nonsensitive as well as to sensitive positions. The 
bills have been introduced by Representative Edward H. Rees of Kansas (H.R. 
1161), Representative Tom Murray of Tennessee (H.R. 1870), and Representative 
Francis E. Walter of Pennsylvania (H.R. 1989). They are identical with the 
version of S. 1411 that was approved by the House of Representatives on July 10, 
1958, but was subsequently rejected by the Senate. 

The Federal employees security program is governed by Public Law 733, 81st 
Congress, 2d session (5 U.S.C. 22-1) which empowers the heads of Government 
departments, “in the interest of national security,” summarily to suspend Gov- 
ernment employees without pay. In 1956, the Supreme Court handed down a 
decision limiting the application of this statute to sensitive positions (Cole v. 
Young, 251 U.S. 5386). The Court held that Congress had intended the summary 
provisions of this law to apply only to employees who held positions that are 
“affected with the national security.” Concluding that not all Government 
positions were so affected, the Court held that the dismissal of a pure food and 
drug inspector was improper because there had been no finding that his re- 
tention in employment would in any way affect the national security. 

The pending bills would overturn the effect of the Cole decision by amending 
Public Law 733 to provide that “all employees of any department or agency of 
the U.S. Government are deemed to be employed in an activity of the Government 
involving national security.” It is this proposed amendment that is the chief 
subject of this statement. 

The bills would make three other changes in Public Law 733. First, they 
would provide that a Government department head need not suspend an em- 
ployee as a security risk before the employee is given a hearing. Public Law 
733, as it is presently worded, has been interpreted to require such suspension 
prior to hearing. Under the bills, a suspended employee could continue on the 
job until the department head had made a determination as to his loyalty. 

Second, an employee dismissed under the loyalty program would be given 
the right to appeal his dismissal to the Civil Service Commission, whose decision 
would be final. The Commission would be required to prepare a written opinion 
and decision and members of the Commission would be allowed to file dissenting 
opinions. At present, each department head has final authority over the discharge 
of employees in his department. 

Finally, the bills contain a somewhat ambiguous provision regarding “suita- 
bility” dismissals. At present, dismissals for reasons for suitability (e.g., 
drunkenness, sexual aberration) are handled under the security program. This 
has led to serious criticism, since persons loyal to the United States are labeled 
as disloyal. The bill provides that suitability dismissals shall be processed under 
ordinary civil services procedures “to the extent consistent with the interest 
of national security in the light of the facts and circumstances of the particular 
case.” 

We shall discuss only briefly the three procedural provisions just described. 
They appear to be desirable improvements in the present security program. We 
believe far more extensive changes in that program are needed to make it con- 
form to the requirements of fairness. Any improvement, however, is welcome. 

The first of the three proposed changes, allowing a hearing before suspension, 
is long overdue. As to the second, it is enough to say that review by a single 
agency would tend to give a desirable degree of consistency to the operation of 
the program. The third proposal is also needed. We believe the problem it 
deals with is important enough to warrant reconsideration of the language 
contained in the bills to remove its present ambiguity. 

We turn now to the principal subject of this statement, the proposed amend- 
ment that would make the Federal employees security program applicable to 
nonsensitive positions. 

As already noted, the Supreme Court held, in Cole v. Young, 351 U.S. 536 
(1956), that Public Law 733, 81st Congress (64 Stat. 476), which provides 
the legislative basis for the present employees security program, may be invoked 











58 FEDERAL EMPLOYEES SECURITY PROGRAM 


only with respect to persons in sensitive positions. The Court read the words 
of Public Law 733, the inferences flowing therefrom, and the statute’s legislative 
history as requiring the conclusion that Congress did not intend to extend the 
extraordinary power of summary suspension on security grounds to all Govern- 
ment positions. It limited this power to the removal of persons in positions 
that are sensitive. In reaching this result, the Court said: 

“* * * it is difficult to justify summary suspensions and unreviewable dismis- 
sals on loyalty grounds of employees who are not in ‘sensitive’ positions and who 
are thus not situated where they could bring about any discernible adverse effects 
on the Nation’s security. In the absence of an immediate threat of harm to the 
‘national security,’ the normal dismissal procedures seem fully adequate and 
the justification for summary powers disappears. Indeed, in view of the stigma 
attached to persons dismissed on loyalty grounds, the need for procedural safe- 
guards seems even greater than in other cases, and we will not lightly assume 
that Congress intended to take away those safeguards in the absence of some 
overriding necessity, such as exists in the case of employees handling defense 
secrets.” 

Since this decision rested on an interpretation of the powers granted to the 
President by Congress, there is no doubt that Congress can overturn it by sup- 
plying the President with the necessary legislative mandate to apply the sum- 
mary suspension procedures to nonsensitive positions. That would be done by 
the bills before this committee. 

We believe, however, that the decision in Cole v. Young achieved not only a 
legally sound but a desirable result. We therefore oppose legislation that would 
extend the Federal employees security program to nonsensitive positions. 

The use of security and loyalty standards in the selection and retention of 
Government and industrial personnel is an innovation in American life. Happily, 
until recently, this Nation, except for minor lapses in time of war, had per- 
mitted its citizens, including employees of the Government, an unparalleled 
latitude in their intellectual and civil life. It is this right of privacy, intellectual, 
spiritual, and personal—this freedom from Government-imposed conformity of 
opinion—that underlies and gives meaning and purpose to all our political insti- 
tutions. It has been the guidepost of our political thinkers from Jefferson to 
Brandeis. Our concern for individual liberty, rather than our unequaled indus- 
trial and technological establishment, is the essence of the “American idea.” 
It is this American idea that is our greatest weapon in the fight for the allegiance 
of other nations in the worldwide struggle being waged against Communist ag- 
gression today. 

The security program, with its inquiry into political sympathies and associa- 
tions, impairs the spirit of American life. That impairment should be held to 
a minimum by circumscribing the program within the narrowest bounds con- 
sistent with safeguarding our national security. 

It is true that international communism threatens the American way of 
life in all its aspects. Yet this does not mean that every threat must be 
met by the drastic measures of a full-scale security program. Our democratic 
institutions have a vitality of their own that resists efforts to undermine them. 
Our preservation is better protected by that vitality than by efforts to investi- 
gate the political affiliations of every citizen who might be in a position to 
influence another. 

The American Jewish Congress is convinced, upon weighing the toll in 
unjustly shattered careers, loss of confidence in government, and the loss of 
imaginative and creative productivity by Government personnel, that the rigid, 
all-inclusive Government employees security program that was maintained 
prior to the Cole decision imposed so great a burden on our democratic insti- 
tutions that we were purchasing a chimerical security at a prohibitive price. 
Abraham Chasanow, the Navy hydrographer unjustly suspended as a security 
risk, aptly termed the security program an “insecurity program.” He described 
his experience during his 13-month suspension in these words: 

“My description of the experience as a nightmare is an understatement. My 
wife and I each lost almost 10 pounds the first few days after I was sus- 
pended * * * I am sure 13 months in prison, or in solitary confinement, would 
not have been as difficult to live through. I was afraid it would ruin our 
children’s lives and futures. I was afraid to associate with others for fear 
that they in turn would be branded as security risks through their association 
with me. I knew that the public considered the term ‘security risk’ synonymous 
with ‘traitor.’ I also knew that I had never done anything which could 
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remotely justify the charge that I was a ‘security risk’ even in its narrowest 
sense” (hearings before a subcommittee of the Senate Post Office and Civil 
Service Comittee, pursuant to S. Res, 20, 84th Cong., pp. 626, 627). 

This view of the security program as. engendering unnecessary uncertainty 
and insecurity among Government employees and thus damaging morale and 
esprit de corps has been confirmed in the testimony of many other civil servants 
(Id. at pp. 584-541, 564-576, 599, 600). 

This loss of morale did not result because Government employees feared a 
just and fair inquiry into their loyalty. Rather, it resulted from the fact that 
the Government, in its attempt to accomplish the gigantic and cumbersome 
task of inquiring into the loyalty and security reliability of 2% million persons 
with insufficiently trained investigators and judicially unqualified personnel, 
acted in many instances hastily, unjustly, and in disregard of individual rights. 
Security officials acted in an atmosphere of fear engendered by political con- 
siderations often having nothing to do with security. It was this fear of un- 
just treatment rather than any sense of guilt that often paralyzed action, im- 
paired the morale of able and conscientious civil servants, and discouraged 
worthy citizens from serving their Government. Moreover, the fear and sus- 
picion engendered among friends and neighbors of persons subjected to the 
program threatened the unity of the American people by creating a loss of 
confidence among Americans in themselves and in their Government. 

What has been the result of the Cole decision? The abuses of the security 
program, while by no means ended, have been substantially reduced, to the 
great benefit of the Government service and the people as a whole. At the same 
time, the alarming loss of security so freely predicted has not materialized. 
The evidence is clear that the Nation did not need a loyalty security program 
for employees in nonsensitive positions. The reasons for this may be reviewed 
briefly. 

Since, by definition, persons in nonsensitive positions cannot have access to 
important information, the possibility of espionage is remote. The fear that 
a disloyal person in a nonsensitive position may recruit Communists into govern- 
ment or spread Communist propaganda among other employees or the public 
disregards the deeply rooted loyalties of the vast army of American civil serv- 
ants and the political sophistication of the American people after a decade of 
concentrated public attention on the Communist menace. Both of these factors 
can be relied upon to isolate the rare disloyal employee and render ineffectual 
any attempts at such recruitment or propagandizing. 

The risk of injury from Government employees in nonsensitive positions is 
not significantly greater than that from members of the public at large. We 
share the view of the Special Committee on the Federal Loyalty Security Pro- 
gram of the Association of the Bar of the City of New York, expressed in its 
1956 report (at p. 144), that the danger to liberty from a peacetime personnel 
security clearance for almost all citizens is such as to “cause us to set ourselves 
resolutely against it” and rather to “rely, as we have in the past, on other meas- 
ures to guard against the very real threat of sabotage.” 

It is well to note this reminder that we need not depend solely on an elaborate 
personnel security clearance since we have many other defenses against sub- 
version. Among them are the counterespionage activities of the FBI and other 
investigative agencies, the elaborate physical preci iutions used in key installa- 
tions, and the many Federal statutory provisions specifically dealing with 
subversion. 

Finally, even with non-sensitive positions wholly excluded from the regular 
security program, employees in these positions are still subject to the general 
civil service suitability laws. These provide ample grounds for ridding the 
Government of unreliable and subversive personnel. In fact, they served as the 
principal method of effecting such removals even before the Cole decision. 

For all these reasons, we urge this committee to recommend to the Congress 
that it reject any move to undo the Supreme Court’s decision in the Cole case. 


Mr. Murray. You may make any observation that you desire. 

Mr. Gorvon. Thank you, Mr. Chairman. By and large, we in our 
organization are opposed to the major changes proposed by H.R. 
1161, 1870, and 1989. 

T should like first to comment on those changes in the proposed 
bills of which we approve, although we feel they do not go far 
enough in dealing with the problems to which they are addressed. 
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First, we approve of those provisions of the bills which supply 
an option to the agency head to provide a hearing before suspension. 
We think that right should be made firmer. We think that right 
should be required only when required by the exigencies of a case, 
but, to the extent an option is provided for the affording of a hearing 
to the employee before suspension, we approve of the bill. 

We further fee] that that provision of section 4 of the bill, which 
provides for review by the Civil Service Commission of the action 
by the agency head, and in that fashion to some extent would appear 
to reincorporate the procedures which existed under Executive Order 
9835, we think that that provision is likewise desirable, although it 
is not clear from the language of the bill that the agency head is 
obliged to comply with the recommendation of the Commission. 

It is true that section 4 refers to the action of the Commission being 
final and binding, but it is not equally clear to us that it is mandatory 
that the agency head adopt the recommendation of the Civil Service 
Commission, although that was the experience under Executive Order 
9835, which had rather similar language. 

We further approve of that provision of the bill which somewhat 
vaguely suggests that in nonpolitical security cases the treatment 
would be by regular suitability and other civil service provisions, 
rather than through the loyalty security program. 

We would also call to the attention of the committee that the revi- 
sion of Public Law 733 by the proposed bills omits a provision which 
was in Public Law 733 with respect to the reemployment rights of an 
individual suspended and terminated from his employment. 

I do not know the reason for the omission of that provision in the 
pees legislation, nor do I see that right of reemployment should 
ye curtailed when one considers the safeguards which existed in Pub- 
he Law 733 with respect to reemployment. 

Beyond the items which I have mentioned, we are opposed to the 
purpose of this bill to extend the security program to all nonsensitive 
positions, and in that fashion to override the decision of the U.S. 
Supreme Court in Cole v. Young in 1956. 

(Juite simply, as I read Cole v. Young, it seemed to say that since 
Public Law 733 established a rather extraordinary procedure for 
suspension and termination of employment without hearing and pro- 
vided for nonreview of the action of the agency head, and imposed the 
most rigorous standard in determining whether an individual was a 
security risk, the Court concluded that it was not intended to have 
applied such rigorous procedural and substantive standards to non- 
sensitive positions unless the Congress made it very clear that such 
was its intention. 

As I read the bills under consideration, it is intended to some extent 
to alleviate the hearing procedures under Public Law 733 and the 
review procedures and in this way, by minimizing the rigors of Pub- 
lic Law 733, to bring within the scope of the new legislation all non- 
sensitive positions. 

It is almost as if one were balancing on the one hand what the 
Supreme Court said were the rigors of Public Law 733 which made 
it inapplicable to nonsensitive positions, those rigors having been 
somewhat minimized now it is extended to all nonsensitive positions. 

I think the balance is not complete. In the first place, there is still 
not a right to a hearing under the proposed legislation, and, secondly, 
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and perhaps even most important, the standards of old Public Law 
733 are still employed. In other words, you do not have, with the 
legislation which is proposed, the equiv: alent of the old loyalty pro- 
gram which guaranteed hearings and which, beyond that, had stand- 
ards which pertained to disloyalty ; that is, in the first instance, 
reasonable grounds exist to find that a man is disloyal or that reason- 
able grounds exist to doubt a man’s loyalty. 

We do not have those standards in the proposed legislation. To 
the contrary, there is the standard of any threat or risk or injury to 
the interests "of the national secur ity, which is a much more rigorous 
standard than one which would be applied in an overall loyalty 
program. 

Now, the moment you move this situation out of the security situa- 
tion and into an overall blanketlike loyalty program, and therefore 
do not have the impelling considerations that exist when you are pur- 
portedly dealing with security problems, it seems to me that some of 
the constitutional questions which the Supreme Court did not consider 
in Cole v. Young immediately emerge and emerge with far greater 
force than they would have in a nonsecurity situation. 

But, beyond that, our basic objection to the legislation is that we 
consider it to be unnecessary and unwise. 

Basically, our concern is for the rights of individuals which are 
necessarily impaired and prejudiced when you have a program of such 
blanketlike application, and we have covered that rather fully in 
the statement. 

I would like to suggest to the committee that, even if one approaches 
the problems here solely from the security point of view and solely 
from the consideration of the security interests which these bills are 
supposed to serve, the bills are unwise and unnecessary. 

I think, first, it is important to remember—and I think this is part 
of the answer to the questions of Congressman Johansen—it is im- 
portant to remember that from 1947 to 1953 you had a full-scale 
loyalty program under Executive Order 9835 and its various re- 
visions. That meant for a period of 6 years we reviewed and re- 
reviewed the Federal civil service for all disloyal persons. 

In 1953, when Executive Order 9835 was discontinued under the 
proposal of the present administration, there was a complete review 
of all cases where there were fulfilled investigations under Executive 
Order 9835 and, from 1953 to 1956, until Cole v. Young, you had a 
security program applicable to all Federal civil service employees, 
and, so for a period of 9 years, we have screened and rescreened 
Federal employees in the Federal civil service. 

Beyond that, and continuing to this day, applications are still care- 
fully screened and reviewed on the broadest. possible standards be- 
cause a mere applicant or someone with less than permanent civil 
service status does not have the rights that we are talking about here. 

Consequently, the possibility of a disloyal, and obviously disloyal, 
person or security risk coming into Federal employment after 1956, 
I believe, should be rather slight. 

We must further remember th: at, under Public Law 
exists, all sensitive agencies and sensitive positions are still covered 
under Public Law 733. 
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Now if we adopt the blanket-type program that is proposed here, 
you impose upon the investigative authorities invested with imple- 
menting this program, the burden of determining the security status 
of some 214 million Federal employees. 

Mr. Rees. How many ? 

Mr. Gorpvon. If you confine the program to the sensitive agencies 
covered under Public Law 733 as it now exists, it comes to something 
less than half a million employees. I think it should be abundantly 
clear that one of the principal vices that existed under the loyalty 
program and the thing of which most complaint was made is the fact 
that, because of its vast scope and the inadequacies of the investi- 
gative and other facilities involved for such an enormous program, 
in the course of that program there were some 814 million people 
cleared at one time or another. Of necessity it was impossible to do 
the thorough, careful job that is required if we are, on the one hand, 
to protect the security interests of this Nation, and, on the other 
hand, to protect the individual rights of employees. 

We think that if this program were confined to sensitive positions 
it would be more likely that you would have the adequate investi- 
gative facilities required to do a job and to protect the rights of indi- 
viduals against loose and unsubstantiated charges. 

I would remind this committee that the Bar Association of the City 
of New York has established for us that, in those cases where there 
were unwarranted suspensions and the individual was then put back 
in his position, the average cost to the Government, apart from investi- 
gative costs, was some $2,500 in reimbursement that was required for 
such employees. 

Consequently, we feel that on a careful analysis of the proposed leg- 
islation it is unduly harmful to the rights of individuals and it does 
not truly serve the very security purposes which the bills are supposed 
to undertake to handle. 

Mr. Murray. Are there any questions? 

Mr. Rees. Do I understand you are in accord with Public Law 733 ¢ 

Mr. Gorpon. We think it could stand for a great deal of improve- 
ment, but we think Public Law 733 as it now stands is preferable to the 
proposed legislation. We believe that some of the procedural reforms 
in the proposed legislation would work an improvement in Public 
Law 733. 

Mr. Rees. You would not repeal Public Law 733, would you? 

Mr. Gorpon. I think that you will require—I think it is necessary 
to have adequate provisions with respect to sensitive positions. There 
is no question about that. We would suggest that Public Law 733 
could stand the improvements proposed in the procedural changes that 
we find in the bills under consideration. To that extent we would 
propose the amendment and modification of Public Law 733. 

Mr. Gross. Mr. Chairman. 

Mr. Murray. Mr. Gross. 

Mr. Gross. Mr. Gordon, you say in your statement that as a result 
of the Cole decision the abuses of the security program, while by no 
means ended, have been substantially reduced. 

On — do you base that statement ? 

Mr. Gorpon. Well, the fact that the program is no longer applicable 
to nonsensitive positions, and therefore to that extent minimizes the 
burden that such a program imposes upon people in civil service. 
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Mr. Gross. But you do not have figures on cases to substantiate this 
statement ? ; ; 

Mr. Gorvon. I would like to refer to experiences since Cole v. 
Young. There are the experiences of those men who, following Cole 
v. Young, and even prior to Cole v. Young, had, been suspended and 
terminated from their employment, who held nonsensitive positions, 
and who are now back in their positions because they did not hold 
sensitive positions and were not found to be disloyal. In that same: 
regard, there are many men—and, I take it, many of the 109 that have 
been referred to previously by Congressman Porter—who have been 
in Federal civil service for many years who were cleared and recleared 
under the loyalty program, and then were for the first time picked 
up under the security program. 

This is not to say that they were overlooked in the course of the 
administration of the loyalty program. Quite the contrary; in some 
instances that I have personal knowledge of, they have gone through 
two complete hearings under the loyalty program, and had been 
cleared. Then when the security program came along and was made 
applicable by the administration to nonsensitive positions, and it came 
aed with the more rigorous standard that you have under Public 
Law 733, it need not be a finding of disloyalty or doubt as to loyalty 
but merely any type of risk, no matter how remote, to the national 
security. 

These same men were picked up under the security program. These 
are the men who in the Post Office Department principally held non- 
sensitive positions, and are back on their jobs as a consequence of 
Cole v. Young. 

For those persons, of course, the effect of Cole v. Young was salutary. 

Mr. Gross. That is all, Mr. Chairman. 

Mr. Murray. Are there any other questions ? 

Mr. Porrer. Mr. Chairman. 

Mr. Murray. Mr. Porter. 

Mr. Porter. I want to commend the witness for a thoughtful and 
informed statement and ask him whether he is familiar with the 
Wright bill. 

Mr. Gorpon. I am not prepared to testify on it today. I have read 
the Wright bill and studied it on previous occasions. I did not know 
we were going to be discussing it today. The Wright bill, to the extent 
I recollect it—I would have hoped to have had an opportunity to read 
it before discussing it here—would apply the security program to 
nonsensitive positions as well as to sensitive positions, 

Mr. Porter. Your comments about the other bill being unnecessary ? 

Mr. Gorpon. Would apply to that. Of course, it does not go as far 
as we would desire on the question of confrontation, nor does it have 
the kind of standards which were proposed, for example, by 
the Bar Association of the City of New York, with which we would 
be in agreement. 

Mr. Fotry. Mr. Chairman. 

Mr. Murray. Mr. Foley. 

Mr. Forxy. For the sake of eliciting your views in comparison, and 
realizing that you have not had a chance to refresh your recollection 
on the procedural safeguards that the Wright Commission proposals 
contain as over and against the proposals contained in H.R. 1870, is 
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it fair to ask you how you compare these procedural safeguards one 
with the other? 

Mr. Gorpon. I think the Wright Commission goes further. 

Mr. Fotry. It is your position that it does not go far enough in the 
areas that you define ? 

Mr. Gorvon. That is right. 

Mr. Forry. Isthat asalutary improvement ? 

Mr. Gorpvon. I do not want to be understood to be approving or 
recommending on behalf of our organization. 

Mr. Foxy. Not with the ideal that you have in mind, but one with 
the other. 

Mr. Gorvon. I would say yes. 

Mr. Fotry. Thank you. 

I would like to make one further observation, if I may, with the 
indulgence of the committee and many other speakers who are waiting. 
I have recognized in the discussion here a great concern whether Com- 
niunists and disloyal persons might be lost under the hiatus which may 
be created between Cole v. Young and whatever bill you may ulti- 
mately adopt. 

I think the risk is minimal and not great enough to warrant the 
type of injury which would be caused by an overall program. The 
reason Why I say the risk is minimal is because it must first be recalled 
that the Internal Secur ity Act of 1950 expressly prohibits Commu- 
nists from holding any Federal employment. Beyond th: at, there is no 
doubt that Federal employees must have again and again executed 
statements disavowing any membership in the Communist Party, and 
there could be no question in my mind that they would be subject to 
regular dismissal prow ‘edures for having falsified any such statement. 
So, if there be anv Communists in Federal employment after the many 
reviews and searches that we have made for them, there are ample 
procedures now, both in the criminal Jaw and in Federal civil service, 
for ferreting them out from Federal employment. 

Mr. JonHansen. Mr. Chairman. 

Mr. Murray. Mr. Johansen. 

Mr. Jonansen. In that connection, to what extent do you believe 
there is adequate law now, or if not adequate law, to what extent do 
you deem it possibie to provide adequate law to deal with loyalty 
risks in the form of persons who cannot be proven to be technically 
and actually members of the Communist Party, but who, by reason 
of associations and activities, may be suspect of at least having a di- 
vided loyalty ? 


Mr. Gorpon. You are now talking about nonsensitive positions, 


because, so far as sensitive positions are concerned, they are covered 
by Public Law 733. 

Mr. Jonansen. That is correct. 

Mr. Gorpvon. Consequently, we are only talking about nonsensitive 
positions, and we are talking then about those situations where it. is 
not clear that there is party membership or it cannot be proven. We 
must also be talking about those situations, sir, where these divided 
allegiances and loyalty are not so great as to constitute nonsuitability 
for Federal employment, because I believe that under ordinary F ed- 
eral civil service procedures, if a man’s loyalty or allegiance was truly 
divided, as you suggested, quite apart from any proof of actual party 
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membership, they would be subject to dismissal under ordinary suit- 
ability procedures which exist in Federal civil service, and we are 
therefore talking about that case. 

Mr. JOHANSEN. May | interrupt at that point ‘ 

Mr. Gorpon. Yes, sir. 

Mr. JOHANSEN. Would that statement, in your judgment, apply in 
nonsensitive areas ¢ 

Mr. Gorpon. Yes; it would, sir, because our suitability laws deal- 
ing with civil service are not confined to sensitive positions. We are 
therefore talking about those few cases where the man is not in a sen- 
sitive position, and where his allegiance is not so great as to affect 
his suitability in Federal employment. 

Now, when you come to that rather vague, small, remote area that 
is left, after you have sifted through these various levels, I say that 
the price that you have to pay for finding and dismissing such persons 
is too great for the risk which is created by such persons. 

I may say to you that I have handled many such cases, and I tell 
you that, no matter what legislation you adopt to cover this one area 
that you are talking about, in ac tual endorsement it is going to hit 
those persons who registered with the American Labor Party or have 
purchased a book at the wrong bookstore or who made a contribution 
to the wrong oes ation at the wrong time. That price is too heavy 
a price to pay for what you get in return. 

Mr. Murray. What party is that to which you referred ? 

Mr. Gorpon. Congressman Johansen—— 

Mr. Murray. I asked to what party you referred. Is it the Labor 
Party ? 

Mr. Gorpon. American Labor Party. 

Mr. Rers. American Labor Party ? 

Mr. Gorpon. That is correct. 

Mr. Jonansen. The thing that disturbs me is that when you get 
into this description of a degree of divided loyalty, I am frank to 
say that I find it difficult to measure that in terms of any degree. 

Mr. Gorvon. I think perhaps we are best off not trying to make 
that measurement. That is our position, basically. 

Mr. Jouansen. That is where, possibly, we differ. 

Mr. Mvcrray. I notice in your statement you say when you are talk- 
ing about these pending bills that— 

They are identical with the version of S. 1411, as approved by the House of 
Representatives on July 10, 1958, but was subsequently rejected by the Senate. 

That is not correct. The Senate did not reject. this bill. 

It put a limitation date as to how long the legislation would be in 
effect. The bill went to conference the last day of that session of 
Congress, and the conferees never could get together because of the 
heavy schedule of other legislation in the closing hours of the 
Congress. 

The legislation was not rejected by the Senate. This bill was 
approved by the House last year by an overwhelming majority. ‘The 
vote was 295 to 46. 

Mr. Gorvon. Mr. Chairman, I certainly would accept that correc- 
tion of the statement contained in this statement. This was a char- 
acterization that perhaps should have been more refined. 

Mr. Murray. Did you appear in opposition to this legislation 
before our committee before / 








66 FEDERAL EMPLOYEES SECURITY PROGRAM 

Mr. Gorvon. I know that our organization did, but I did not per- 
sonally appear at that time. We submitted a statement at that time. 

Mr. Murray. You do not approve of any subversive holding any 
position in the Federal Government, do you? 

Mr. Gorpon. No question about that, sir. Our statement makes 
that perfectly clear, but we think that the provisions which are now 
on the books are adequate to meet that problem. 

Mr. Murray. Are there any other questions ? 

Mr. Jonansen. I would again like to observe, Mr. Chairman, that 
I think it gives further emphasis to the point we are dealing with 
statistical ghosts, here, in terms of this list of persons suspended and 
returned, and that it would be helpful to the committee to know the 
facts in those cases. 

Mr. Murray. I think we will get to the facts before the committee 
finishes this hearing. 

Thank you very much. 

Mr. Rees? 

Mr. Rees. I am going to read a case to you and I want your 
opinion. Case A: 

A member of the Communist Party in 1945 and press director of the Paul 
Robeson Club of the Communist Party. An active supporter of a Communist 
Party member who ran for a State office and was subsequently indicted under 
the Smith Act and given a sentence of 5 years and fined $5,000. Subject had 
been a close associate of known members of the Communist Party. 

Do you think that man should be on the payroll of the Federal 
Government ? 

Mr. Gorpon. No, sir. 

Mr. Rees, Case B: 

From approximately 1930 to 1934 was a member of the Young Communist 
League— 

Mr. Gorpon. What were those dates? 

Mr. Rees. 1930 to 1934. [Continues reading: ] 
and subsequent to 1934 attended mass meetings and parties of the Young Com- 
munist League and of the Communist Party. Subject’s wife and his brother 
were members of the Young Communist League and subject has been a close 
associate of Communist sympathizers. 

Do you think that person should be on the Federal payroll? 

Mr. Gorvon. He should not be in a sensitive position. 

Mr. Rees. Should he be on the Federal payroll ? 

Mr. Gorvon. If his associations are 25 years ago—and that is why 
I asked about the date—and since that period of time he has since 
matured and has made different relations and acquaintances and un- 
derstood the errors of the previous associations, I would want to know 
more about the case. 

Mr. Rees. You would want to put him back on the payroll? 

Mr. Gorpon. I would want to say this. In this point you are ask- 
ing for my opinion, and I speak for myself and not the organization 
because we have not considered it, but I would say I have known of 
many cases where fellows with similar background were cleared both 
under the loyalty program and under the security program. This is 
25 years ago that you are talking about, Congressman. 

Mr. Jonansen. Would you feel differently if it were 5 years ago? 

Mr. Gorpon. Yes. I certainly would. 
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Mr. Murray. Do you approve of any Communist or subversive 
being in any nonsensitive position of the Federal Government? 

Mr. Gorvon. Absolutely not. 

Mr. Rees. I do not want to carry this too long, but in November 
1953 an employee was suspended without pay from his position pend- 
ing investigation to determine whether his employment should be 
terminated. 

He was given a written statement and charges alleging that he had 
“close associations with individuals reliably reported to be Com- 
munists” and that he had maintained “a sympathetic association” and 
had contributed funds and services to and had attended social gather- 
ings of an alleged subversive organization; although afforded an op- 
portunity to do so, petitioner declined to answer charges or request 
hearing as he had the right to do. Therefore, the Secretary of the 
Department of Health, Education, and Welfare, after a study of all 
the documents in the case, determined that petitioner’s continued 
employment was not consistent with the interests of national security 
and ordered termin: ition of his employment. Petitioner appealed his 
discharge to the Civil Service C ommission, which declined to accept 
the appeal on the grounds of the Veterans’ Preference Act. 

Do you think that man should stay on the payroll 4 

Mr. Gorpon. Certainly not in a sensitive position. My initial re- 
action to it, without knowing more about the facts in the case, is that 
I would be doubtful. But I would want to know more about the facts 
in the case. 

Mr. Rees. I am talking about the Cole case. 

Mr. Gorpvon. I know that. I say I would want to know a great 
deal more about the facts in that case in connection with an un- 
sensitive position. 

Mr. Rees. Have you read the Cole case ? 

Mr. Gorpon. Yes; I have, sir. The decision in the Cole case was 
based upon not a review of facts, but rather a determination that the 
position was a nonsensitive position and therefore Public Law 733 
was not applicable to it. 

Mr. JOHANSEN. Would you not think that this committee, in mak- 
ing judgment on this proposed legislation, ought to review the facts 
and have the facts in mind and not the technical question which the 
Court, you say, had in mind; namely, whether it was a sensitive or 
nonsensitive position ? 

Mr. Gorvon. I should think it would be entirely appropriate for 
your committee to undertake to obtain that materi: al, but I would say 
to you again, Congressman Johansen, that I think you will find that 
most of the men who were ultimately picked up under the security 
program are men who had been cleared once, sometimes twice, and 
sometimes three times under the loyalty program, and you will there- 
fore have precisely the area that you have indicated is troubling you. 
They are men who may constitute security risks under the standard 
of Public Law 733, but do not constitute a loyalty risk or a disloyal 
civil service employee under a loyalty program. 

The question is whether you want now to extend Public Law 733 
to that entire area which had been covered previously under the 
loyalty program. 
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Mr. JoHansen. Do I understand you to say that, so far as Cole is 
concerned, in that case you would regard it as a loyalty risk if it were 
in the sensitive position ? 

Mr. Gorpvon. That is correct. 

Mr. Murray. Any other questions? 

Mr. Rees? 

Mr. Rees. Do you not think 2 million employees in Government 
are ee to protection against people like Cole ? 

Mr. Gorvon. I think not only the 2 million people in Federal 
employment are entitled to protection against subversives, but all of 
the 180 million people in the country, and the risk you talk about, sir, 
is a risk that apples to any individual, and the point made in the 
Cole case and that we make - our statement to you, and that the Bar 
Association of the City of New York made in its report, was that a 
person in a nonsensitive position creates no greater risk to the welfare 
of the people of this country than any private individual would. 
Yet we do not incarcerate, isolate, immunize every Communist from 
the rest of the community. They are permitted to go out and earn a 
livelihood. The single question that you have here is whether persons 
who fall somewhere in the twilight, between the Communist and the 
clearly good security risk, someone in the twilight between that area, 
whether such person should be covered in under the program that is 
contemplated here. 

Mr. Rees. Of course, you agree that employment in Government 
is a privilege and not an inherent right? 

Mr. Gorvon. No; I do not agree, sir. 

Mr. Jouansen. I would like to hear that view elaborated on. 

Mr. Gorvon. There is no doubt that an individual—let me step 
back a moment and say to you, sir, es is no doubt there is much 
language in some of the cases to that effect, but there is also language 
in the more recent decisions which tells us that even when you are 
dealing with a privilege you may not condition a privilege upon an 
unconstitutional requirement or condition. 

C onseque ntly, I would ask you, in connection with that very same 
question, Congressman, assuming that Government employment is a 
privilege and not a right, could you refuse to employ someone because 
of his race or religion ? 

1 think obviously you could not do so, even though it is a mere 
privilege. So the question is whether the condition which is imposed 
upon the privilege is a constitutionally warranted condition. I 
would have to say to you that in some circumstances there would be 
rights in connection with Government employment, even though 
basically the ability to get a Government job is not a right, but a 
privilege. Pe 

Mr. Murray. Are there any other questions ? 

If not, thank you very much. 

The next witness will be Mr. John W. MacKay. 

Mr. Silvergleid is with you ? 

Mr. MacKay. Yes, sir. 
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STATEMENT OF JOHN W. MacKAY, PRESIDENT, NATIONAL POSTAL 
CLERKS UNION, ACCOMPANIED BY DAVID SILVERGLEID, SECRE- 
TARY-TREASURER 


Mr. Mackay. Thank you, Mr. Chairman. 

Mr. Chairman and members of the committee, my name is John W. 
MacKay. Iam president of the National Postal Clerks Union, repre- 
senting approximately 25,000 post office clerks throughout the Nation. 
Accompanying me is our secretary-treasurer, David Silvergleid. 

We appear before you to express an opinion on H.R. 1870, which 
proposes to amend the act of August 26, 1950, relating to the suspen- 
sion of the employment of civilian personnel of the United States 
in the interest of national security. 

It is apparent that the primary y purpose of H.R. 1870 is to negate or 
overrule the decision of the Supreme Court of the United States in 
the matter of Co/e v. Young. In that case, the Supreme Court ruled 
that the aforesaid act of August 26, 1950, applied only to the agencies 
specified therein, and did not apply to employees in those Federal 
agencies which were characterized as nonsensitive. H.R. 1870 pro- 
poses to bring every Federal agency within the scope of the act of 
August 26, 1950. 

At the outset, permit us to state that there are undoubtedly certain 
governmental agencies which are of such a sensitive nature that severe 
and strict regulations must be applied with respect to the loyalty of 
their employees. However, we can envision no such sensitivity with 
regard to positions filled by our members, nor do we concede the 
probability of disloyalty on the part of any of our people. The bill 
before us proposes to grant absolute discretion to the heads of any 
department or agency of the U.S. Government to suspend, without 
pay, any civilian officer or employee of the Government when deemed 
necessary in the interest of national security. In those departments 
and agencies which are currently described as nonsensitive, and which 
include the Post: Office Department, it would appear that the head of 
the department or agency is being given unusual and autocratic 
powers. 

It has always been our position that Federal employees charged with 
disloyalty should have the same privilege of certain constitutional 
safeguards as any other American citizen. This includes the right to 
a proper trial before conviction and sentence. Unfortunately, H.R. 
1870 continues complete discretion in the head of any agency or de- 
partment to suspend an employee before the later has even had an 
opportunity to get a hearing. 

Provision is also made in H.R. 1870 for a hearing board in the 
“duly constituted agency authority.” Actually, this means that this 
hearing board’s opinion will be purely advisory and its recommenda- 
tion, whether favorable or unfavorable, may or may not be accepted 
by the agency. We sincerely believe people disloyal to this Govern- 
ment should not be permitted to remain in the e mploy of this Govern- 
ment in any capacity. However, we feel that neither suspension nor 
separation should take place without the most complete investigation 
and proof. We believe the accused individual should be entitled 
to confront the person or persons making charges against him: that 
he should be entitled to be represented by counsel at a hearing before 
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an impartial hearing board; and, finally, that the employee unions 
representing F ederal employees should have a voice in determining 
the membership of the examining or hearing boards. 

We note that this legislation provides for a final appeal to the Civil 
Service Commission, whose decision in connection with the review 
of the entire matter shall be final and conclusive. We feel that this 
is a step in the right direction and provides the accused individual 
with an opportunity for appeal which he formerly did not have. 
However, the Commission will not have had the opportunity of 
listening to the accused and accusers, nor of determining the validity 
and the veracity of their testimony, nor of making any decision or 
judgment based upon personal observations. This cannot be sub- 
stituted for an impartial board of review, which will view the wit- 
nesses as well as the evidence. 

We would most assuredly not object to legislation of this nature 
which sought to uproot subversives in the employ of the Government. 
However, we urge that proper safeguards be provided, so that wrong- 
ful accusations may not result in permanent damage to the careers, 
the livelihood, and ‘the very existence of many innoc ent people. H.R. 
1870, as it is now written, neither provides those safeguards nor in- 
sures necessary protection for employees in so-called nonsensitive 
agencies. 

Before we conclude, Mr. Chairman, and before we express our ap- 
preciation to the entire committee for this opportunity to testify, we 
would like to express a word of commendation to the views which 
have been so ably presented by a member of the committee, Mr. Porter, 
wh» has issued statements which concur very thoroughly with the 
position that our organization has taken on this bill. We particularly 
want to compliment him on the concern that he has evidenced with 
respect to the rights of employees charged under matters of this type. 

In conclusion, Mr. Chairman, we want to express to all of you our 
thanks for giving us a chance to present our opinions on this 
legislation. 

Mr. Murray. Are there any questions? 

Mr. Rees? 

Mr. Rees. You use the word “conviction.” We are not talking about 
criminal matters, are we? You use that term, “trial and conviction.” 

Mr. MacKay. We use the term not about criminal matters; we bring 
it up merely that the individual accused should have some due process 
guaranteed. 

Mr. Rees. You use the word “conviction.” Nobody is being con- 
victed under this act. 

Mr. Stiverctem. We use the words “trial and conviction” in a 
sentence as it relates to the constitutional rights of the American 
citizens. 

Mr. Rees. But there is nothing in this bill or these bills we are 
considering today wherein there is any trial and conviction of an 
individual employed in Government. 

Mr. SrtverGLer. We recognize that. We merely make a compari- 
son. 

Mr. Rees. Let us not get this wrong. 

Mr. MacKay. If I may, Mr. Congressman, we thoroughly concur 
that there is nothing in the bill that specifically provides for that. 
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Mr. Rees. You agree this is not a criminal matter; it is a civil 
matter. 

Mr. MacKay. That is correct. However, it has been our experience 
that some individuals who have been through the hearings and who 
have felt the results of this type of an investigation and have been 
removed from the service have suffered just as much if not more 
than if they had actually been convicted of some crime and served 
time for that violation. 

Mr. Rees. This is the first time during our proceeding thus far 
where a witness has used the term of “trial and conviction” of people 
employed in the Federal Government because of their being removed 
from service. 

I want to ask you this question. A member of the Communist 
Party in 1945 and press director of the Paul Robeson Club of the 
Communist Party was an active supporter of a Communist Party 
member who ran for a State office and was subsequently indicted 
under the Smith Act and given a sentence of 5 years and fined $5,000. 
The subject has been a close associate of known members of the Com- 
munist Party. 

You do not think that person ought to stay on the Federal payroll, 
do you? 

Mr. MacKay. No, sir. 

Mr. Rees. Another case. From approximately 1930 to 1934 was 
a member of the Young Communist League and subsequent to 1934 
attended mass meetings and parties of the Young Communist League 
and the Communist Party. Subject’s wife and his brother were mem- 
bers of the Young Communist League and subject has been a close 
associate of Communist sympathizers. 

Mr. MacKay. No, sir. 

Mr. Rees. In the case of Cole v. Young, do you want Cole to stay 
on the payroll ? 

Mr. MacKay. Mr. Congressman—— 

Mr. Rees. You are familiar with the case, are you not? 

Mr. MacKay. I am vaguely familiar. I haven’t had a chance to 
study or read it in its entirety or completely understand it, but I 
would say I would be very much in sympathy with the answers given 
by the previous witness. I was very much impressed with the logic 
and with the sincerity and with the way in which he answered the 
question and, from a personal standpoint, I would be very much in 
agreement with the position that he expressed to that same question. 

Mr. Rees. What is that ? 

Mr. MacKay. I believe it is in the record. 

Mr. Rees. Tell me what your position is. 

Mr. MacKay. My position would be very similar to his, sir. 

Mr. Rees. I asked you about yours. 

Mr. MacKay. Whichever way he expressed it, that would be the 
way I would like to express it, had I his ability. 

Mr. Rees. You have the ability. You are a distinguished Ameri- 
can citizen representing 25,000 employees, according to your statement. 

Mr. MacKay. Thank you very much. 

Mr. Rees. Here you are, a very important witness. I want to know 
what you say. 
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Mr. MacKay. I appreciate your words of commendation, Mr. Con- 
gressman, but I recognize the ability of the previous witness and I wish 
to compliment him and say that I wish I had the ability to express it 
as completely and as thoroughly a s he did. I concur in his answers. 

Mr. Rees. Just express it in your own words. That will be all right. 
I would like to know what you think. 

Mr. MacKay. I think the same w ay, Mr. Congressman. 

Mr. Rees. Do you not have an opinion of your own 4 

Mr. MacKay. I have lots of them, sir. 

Mr. Rees. All right. 

Mr. Jonansen. Mr. Chairman. 

Mr. Murray. Mr. Johansen. 

Mr. JoHANSEN. Since you have commended the previous witness, as 
I understand the position he stated, it was that a Government em- 
ployee had a right to his position in the sense that he had a right to 
the protections of the Constitution, and that he could not be deprived 
of his position on any basis that denied his constitutional right. 

I think that is a fair statement. You would agree with that, would 
you not / 

Mr. MacKay. If I may, sir, the previous question was relating to 
the case that he brought up, and that is the one on which I agreed. 
As far as the other statement is concerned, I think it sounds very logi- 
cal. However, it isa question that I would want to—— 

Mr. JoHANsEN. Let me get down to cases. 

Mr. MacKay. All right. 

Mr. JoHANSEN. Suppose you had a Government employee who has 
been suspended or removed on loyalty grounds and, presuming this 
legislation is enacted, he is afforded a hearing. Suppose in that hear- 
ing he invokes the fifth amendment. 

What is your position as to his right to retain Government employ- 
ment once he invokes the fifth amendment ? 

Mr. MacKay. I will be very honest with you. I do not have very 
much sympathy with one who invokes the fifth amendment, if that is 
what you want to find out. 

Mr. JoHANSEN. We are now faced with the argument in the courts 
to the effect that an employee cannot be punished by separation from 
Government service because he invokes his constitutional rights. 

Mr. Porrer. Mr. Chairman, I make a point of order. I have to in- 
terrupt the gentleman: I am always doing this, but I make the objec- 
tion on two grounds. That. the House is now in session and we do not 
havea quorum present. This is important testimony. 

Mr. JonHansen. I ask that the witness be returned at the next 
meeting. 

Mr. Murray. The hearing will be adjourned until 10 a.m. tomor- 
row morning. The witnesses scheduled to appear today and who have 
not been heard will be here tomorrow morning. 

Mr. Stiverciei. Are we to return tomorrow morning? 

Mr. Murray. That is correct. 

(Thereupon, at 12:01 p.m., the committee adjourned, to reconvene 
at 10a.m., Wednesday, May 13, 1959.) 
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WEDNESDAY, MAY 13, 1959 


Houser or REPRESENTATIVES, 
CoMMITTEE ON Post OFFICE AND CIviIL SERVICE, 
Washington, D.C. 

The committee met, pursuant to recess, at 10:20 a.m., In room 215, 
Old House Office Building, Hon. Tom Murray (chairman) presiding. 

The CuamrmMan. The committee will come to order. 

The committee has statements for the record on the legislation now 
pending before us in connection with various security matters relat- 
ing to Federal employees, from Mr. Vaux Owen, president of the 
National Federation of Federal Employees; Mr. Adam Yarmolinsky, 
representing the American Veterans Committee; Mr. William Z 
Woolston, attorney, from Philadelphia, representing the Friends Com- 
mittee on National Legisl: ation and also the Civil Liberties Committee 
of the Philadelphia Yearly Meeting of Friends; and Mrs. Arthur 
EK. Whittemore, a n le mber of the board of directors of the League of 
Women Voters of the United States. These statements will be in- 
cluded in the record at this point. 

(The statements referred to follow :) 


STATEMENT OF VAUX OWEN, PRESIDENT, NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES 


Mr. Chairman and members of the committee, my name is Vaux Owen and 
I am president of the National Federation of Federal Employees. 

The subject matter of this legislation is of great importance to the employees 
of the Federal Government, to the Government, and to the people of the United 
States. 

May I point out first that the National Feceration of Federal Employees long 
has recognized the need to safeguard the security of the Nation through the 
adoption of certain security procedures involving Federal personnel. 

Long before the adoption of the first loyalty and security program the NFFE 
pointed to the need for procedures which would both protect the Federal service 
from persons who were either disloyal or unsuitable and at the same time safe- 
guard the rights of the overwhelming majority of employees whose loyalty 
or suitability were beyond question. 

With the adoption of a security program by Executive order we urged enact- 
ment of legislation, which would not be subject to possible revocation or basic 
change that could either impair its effectiveness to the Government or jeopardize 
the rights of the employees. 

Thus, the National Federation of Federal Employees has a long background 
of deep interest in and support for the objective of the security program. 

It is our view that the appeals procedures in the proposed legislation are 
helpful but we believe they should be further strengthened. Moreover, the right 
of an accused employee to confront witnesses is a vital one and should not be 
denied. Also, fuller information should be available to employees involved in 
security dismissals. 

Our most serious objection to the bill, however, lies in the provision which 
states that “all employees of any department or agency of the United States 
Government are deemed to be employed in an activity of the Government involv- 
ing national security.” 
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It is our view—and this is a position affirmed by a national convention of the 
National Federation of Federal Employees—that there indeed is, and should be, 
a distinction between sensitive and nonsensitive positions. 

We believe that the people and Government of the United States are entitled 
to the fullest possible protection against the employment of persons who are 
either subversive or unsuitable. However, we already have seen the morale- 
destroying effects of the so-called numbers game in which persons dismissed for 
unsuitability on one ground or another have borne the undeserved stigma of 
having been separated from the service for charges which are far more grave. 

We believe that it would be unfair, unsound, and administratively awkward 
to take the view that every Federal position, regardless of category, department, 
or agency is a sensitive position or one that has sensitive characteristics and 
that every Federal employee, regardless of position or station, should be “deemed 
to be employed in an activity of the Government involving national security.” 

Moreover, we believe that it should be recognized that Federal employees 
have been and are subjected to a rigorous investigatory and screening process 
under existing procedures. 

While fully recognizing the close study and scrutiny which the members of 
this committee and many other interested persons and groups in all walks of 
life throughout the country have given to the security program, it is the view 
of the National Federation of Federal Employees that the program requires a 
new and thoroughgoing analysis in the light of past experience, present condi- 
tions, and possible future needs. We believe that there are various areas in 
the program which require revision or modification better to safeguard both the 
Government and the employees. 

We know and appreciate the fact that the sponsors of this legislation have 
given the subject much thought and that they are deeply concerned with the 
profoundly important problem of national security. The National Federation 
of Federal Employees has been and continues to be in agreement with the 
position that this is not a matter to be treated lightly. 

We also feel, however, that the proposed legislation is not the answer to the 
problem and that it does contain a fundamental flaw, as I have stated. 

Over the years it has been shown conclusively that the overwhelming major- 
ity of all Federal employees are loyal, conscientious, and patriotically devoted 
to the best interests of the Nation they are privileged to serve. 

The National Federation of Federal Employees believes that it is in this 
context that all proposals in this area should be considered. 

I thank the committee for this opportunity to present the position of the 
National Federation of Federal Employees on this question. 


PREPARED STATEMENT OF THE AMERICAN VETERANS COMMITTEE (AVC) 


My name is Adam Yarmolinsky. I am submitting this statement on behalf 
of the American Veterans Committee. AVC’s membership is composed of vet- 
erans of World War I, World War II, and the Korean war. Our national head- 
quarters are located here in Washington. 

The American Veterans Committee is well aware of the problem of Communist 
infiltration in the United States. When AVC was still very young, it successfully 
resisted an all-out attempt by the Communists to infiltrate its ranks. I had the 
honor to take part in that successful resistance. 

The American Veterans Committee shares the concern of the sponsors of these 
bills that disloyal persons should not come to occupy positions of trust and 
responsibility in the Federal Government. But it does not agree that the means 
provided in these bills is necessary or appropriate to that objective. 

These bills are unnecessary because there are adequate means presently 
available to remove disloyal persons from the Federal service. Executive Order 
10450 did not provide any more potent weapons than already existed under civil 
service suitability requirements and regular removal procedures. By combing 
over the personal life of every Federal employee in an hysterical fashion unprece- 
dented in this country since 1798, it did create an atmosphere of fear and mutual 
suspicion in government, from which only real spies and saboteurs, trained to 
ride out such storms, could be exempt. The limitation of Executive Order 10450 
to truly security-sensitive jobs, by the decision of the United States Supreme 
Court in Cole v. Young left Federal personnel administrators with the same 
broad powers to remove disloyal employees that they had before the order was 
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issued. In fact, testimony before the Senate Post Office and Civil Service Com- 
mittee suggests that most loyalty cases were disposed of under regular civil- 
service suitability procedures while Executive Order 10450 was still being 
applied to every Government agency. Even veterans, like those on whose be- 
half I am appearing, are not accorded any greater procedural rights under regu- 
lar civil-service removal procedures than they are under Executive Order 
10450. 

These bills are inappropriate and, in our judgment, even dangerous to national 
security. 

We would not take the trouble to speak in opposition to these bills merely 
because they are unnecessary. But in our judgment they are inappropriate and 
even dangerous to national security. The danger was most strikingly put by 
Dean McGeorge Bundy in the hearings on the establishment of the Commission 
on Government Security, when he said: 

“The moment we start guarding our toothbrushes and our diamonds with equal 
zeal, we usually lose fewer toothbrushes but more diamond rings.” 

If the executive branch is encouraged by legislation of this kind to reinstitute 
a continuing general inquiry into the ideals and associations of every charwoman 
in the General Services Administration, it cannot concentrate on the necessary 
searching inquiries into the background of persons actually entrusted with real 
secrets—including the relatively few charwomen who empty wastebaskets con- 
taining classified waste. 

There is a curious phenomenon that I have observed in examining the public 
records and loyalty and security proceedings: Where the employee’s job has 
little or no connection with the national security, there are likely to be more 
instances of palpable unfairness to the employee, than where his work involves 
a “secret” or “top secret” clearance. But this difference is not surprising when 
you consider that the security officer in the Pentagon knows the risks with 
which he is dealing, while the security officer in the Veterans’ Administration, 
for instance, cannot foresee any practical security problems that the suspected 
employee might create, and so is reduced to a mechanical application of the 
personnel security regulations, or to flights of pure fancy about the security con- 
sequences of nonconformist ideas or attitudes. 

By their broad definitions of “security” these bills would restore the situation 
that prevailed briefly but tragically at the height of the security free-for-all. 
They would make the guardians of our national secrets also the judges of 
national policy. And they would discourage recruitment for Government jobs 
at a time when we can least afford the Government to fall behind in competition 
with industry and the professions. 

National security does demand a maximum constructive effort by everyone in 
and out of government. Those who willfully (or negligently) fail to do their 
jobs must be dismissed, and there is adequate machinery now in existence to 
dismiss Federal Government employees who fail to measure up. The present 
personnel security program is designed to eliminate employees who are not or 
may not be able to protect our national secrets. The security program is run 
by people who are experts on protecting secrets. We should not ask them to 
reach out to judge the performance of persons who do not even have access to 
national secrets. To do so is to surrender to the standards of the police state. 





STATEMENT OF WILLIAM J. WOOLSTON FOR THE FRIENDS COMMITTEE ON 
NATIONAL LEGISLATION 


My name is William Woolston. I am an attorney in Philadelphia, Pa., and 
am appearing here on behalf of the Civil Liberties Committee of the Philadelphia 
Yearly Meeting of Friends and the Friends Committee on National Legislation. 
The Friends Committee on National Legislation is a committee of the Religious 
Society of Friends which seeks to represent many of the concerns of Friends 
but does not claim to speak for the whole society, whose democratic oreani- 
zation does not lend itself to official spokesmen, and whose members reserve 
to themselves their right to speak on issues of importance. 

I appear here today to oppose the enactment of H. R. 1870. This bill would 
have the effect of reversing the Supreme Court’s decision in Cole v. Young and 
would apply the Federal loyalty-security program to nonsensitive as well as 
sensitive positions. 
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Perhaps I can best indicate our hesitations about the Federal loyalty-security 
program by citing several specific cases which were compiled by the Greater 
Philadelphia branch of the American Civil Liberties Union in 1956. In an 
effort to save the committee’s time I shall refer to only two of the five cases 
and quote excerpts from the conclusions of this study, which was entitled, 
“The Federal Security Program: Some Philadelphia Episodes.” 

“Adele Warren, secretary.—There was something about Adele Warren that 
made the board say at the close of the hearing: ‘We would like to say to Mrs. 
Warren that we are very sorry that we had to subject you to this sort of 
thing. We haven’t any say in the matter. It is not our suggestion.’ At whose 
suggestion the letter of charges was sent to Mrs. Warren in October 1953 is 
not clear. For there seemed no evidence from supervisors or fellow employees 
in the Signal Corps Stock Control Agency that her work was unsatisfactory 
or that she had spoken unwisely or that she had been seen in the wrong com- 
pany. The accusations in the letter from the administrator of the Agency 
had to do with the activities and association of her brother, with whom she 
was supposed to have had ‘a close and continuing relationship.’ Mrs. Warren 
replied to the charges and asked for a prompt hearing. Her lawyer also asked 
that the hearing be open to the public, but this request was denied. In March 
1954 Mrs. Warren appeared before the hearing board. 

“Adele Warren was a woman of about 29 years of age, separated from her 
husband, and supporting two children—George, 6% years, and Emily, aged 
3%. Since February 1951 she had been working for the Signal Corps Stock 
Control Agency. She had started as a typist, was promoted in August 1951, and 
again in March 1952. In this position she handled classified material dealing 
with the supply of equipment to contractors. Her civil-service rating was 
‘satisfactory’; signed statements by her fellow employees testified to her reli- 
ability and loyalty. She had even received an award for suggestions for 
improvements in the Agency’s methods of work, and her suggestions had been 
adopted. 

“Adele Warren had worked hard to attain her present responsible position. 
She had graduated from the girls’ high school; then taken a course in advanced 
stenography at a vocational school. Next, she went to a school for machine-shop 
training, after which she was accepted as a machine operator in the arsenal. 
She again attended evening high school, and secured a better job. Then there 
were layoffs and she had to find short-term jobs, until in February 1951 she went 
to work for the Signal Corps Stock Control Agency. Even now she was going 
to night school—this time to learn dressmaking. 

“Adele Warren and her two children lived on the second floor of her mother’s 
house and this arrangement made it possible for her mother to look after the 
children while she worked. She came home evenings, got dinner for herself 
and the children, washed and ironed, sewed or attended night school, while the 
children sometimes went downstairs again to look at their grandmother’s tele- 
vision. Although she had once done volunteer work for the Red Cross, she ne 
longer belonged to any organizations except the Blue Cross and the Blue Shield. 
She had little time to read, but she did subscribe to the Woman’s Home Com- 
panion. With her mother on the first floor lived her brother, whose activities 
and associations had formed the basis of the charges against Adele Warren. 
He evidently was a young man given to espousing causes. In the letter of 
charges sent to Mrs. Warren, the brother was accused of aiding the Communist 
Party, being in the Council of African Affairs and in the Labor Youth League, 
contributing (in 1951) to the Civil Rights Congress, signing a letter urging de- 
feat of the Mundt bill, being active in the Progressive Party of Pennsylvania, 
selling tickets for a program sponsored by the Freedom Association of Phila- 
delphia. The lawyer found it necessary to remind the hearing board frequently 
that the brother was not on trial since his activities, however unwise, were 
recognized as legal, and since, being in private employment, he was not subject 
to security tests. The question for the hearing board to decide was whether 
Mrs. Warren had the ‘close and continuing relationship’ with her brother that 
would subject her to the influence of his associations and ideas. 

“In her letter answering the charges Mrs. Warren had declared that she did 
not have ‘a close and continuing relationship with her brother,’ that she had 
no knowledge of the persons or activities mentioned in the letter of charges 
except a vague memory of having once met Mrs. S., no association with any 
of the organizations named, no sympathy with the aims or objectives of the 
organization she had heard of as being on the Attorney General's list. At the 
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hearing she was asked about the layout of the house where she lived, how the 
mail was handled, where the telephone was located, where she and her children 
ate their meals. Her answers seemed to satisfy the hearing board that her 
relationship with her brother was not ‘continuing and close.’ 

“But that was not enough. ‘Suppose,’ asked the hearing board, ‘you were 
reinstated and found out later that your brother was involved in any of those 
organizations that are on the Attorney General's list, would you come forward 
and tell your supervisor in this Agency that your brother was connected with 
any of these organizations?’ ‘Would that be part of my duties? Evidently 
Adele Warren had not thought of her duty to her country as requiring her to 
become an informer against a member of her family. But on her attitude to- 
ward communism she was clear. ‘What would you do,’ asked the hearing board, 
‘if you received in the mail an invitation to join the Communist Party? ‘I 
would throw it in the trash,’ she said. 

“The hearing board did indeed clear Mrs. Warren, but unfortunately that was 
not the end of her troubles. For in its routine review of the record of the case, 
the Review Board in Washington reversed the local board. So far as the Fed- 
eral security program was concerned, Mrs. Warren had reached the end of the 
road with this action by the Review Board, in September 1954. She was out. 
However, her attorney decided to contest in the courts the legality of the pro- 
ceedings under which Mrs. Warren had been denied clearance. Her ease is still 
before the Federal court, 2% years after her suspension.” 

“Hlmer Schwartz, supply clerk.—¥or 5 years he had served in the Navy in the 
Second World War. When his ship was struck, he with the rest of the crew 
had received the Presidential citation. Finally he was hospitalized for shock in 
combat. In March 1945 he had been discharged with a 30 percent disability. 
For the next few years he took treatments at the veterans’ hospital while work- 
ing and going to school, and in 1951 he was released from the care of the 
veterans’ hospital. It was at the recommendation of the Veterans’ Administra- 
tion that he applied for a position at the arsenal. He was accepted and went 
to work August 21, 1951. 

“On his discharge from the Navy, he had entered the technical high school 
and on completion of the 2-year course there he entered the applied technical 
institute. That was in April 1950. Meanwhile he was working, and in 1949 
he had married. When this episode in his life’s story opened he had two chil- 
dren. He was a member of the Jewish War Veterans and senior vice com- 
mander of his American Legion Post. 

“His job in the arsenal was first as property and supply clerk. After 15 
months he was promoted to a job in the stock-control operation. In neither of 
these jobs did he handle classified or restricted documents. 

“On July 21, 1953, he received a letter from the Department of the Army 
stating: 

“On all the available information it is determined that your relation in em- 
ployment is not clearly consistent with the interests of national security by 
reason of the following reliable information which has been received by the 
Department of the Army: 

“*(a) In conversations with your associates particularly during the period 
of April to September 1950, you are reported to have— 

“*(1) Defended communism and stated that you are sympathetic with the 
Communist cause; 

““*(2) Defended the North Korean aggression and Communist participation 
therein ; 

“*(3) Supported the Communist position in regard to the Berlin airlift; 

“*(4) Boasted that the Communists of your acquaintance were more intel- 
ligent than the 100-percent Americans that you know; and 

“*(5) Found fault with the way things are done in the United States and im- 
plied that these activities could be done better in Russia. 

“*(b) Many of your associates and persons who have known you have ex- 
pressed the opinion that they consider you untrustworthy because they believe 
you to be mentally infantile and mentally unstable with a proclivity for ver- 
bosity and loose talk.’ ” 

“Elmer replied at once denying all charges. In his letter he recounted his 
life’s history and asked for a hearing. He secured a lawyer and witnesses and 
on September 29, 1953, appeared before the loyalty-security hearing board. 

“The board asked him about his schooling, his former jobs, his work at the 
arsenal. He answered, though the board had this information on file. The 
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board had also available a record which they had not read—the civil-service 
report on Elmer Schwartz on file in the arsenal. His witnesses were called—an 
associate in the curtain business, an aunt, his wife. They all testified as to his 
trustworthiness, to the fact that he never talked about the details of his work, 
to his patriotism. Emphatically they testified that he was not friendly to com- 
munism. The chief of his department in the arsenal and his supervisors were 
called. They rated him as an excellent workman, speedy and efficient. 

“He was questioned by the board on his opinions on the Korean war, the 
Berlin airlift and the trial of the 11 Communist leaders, and was asked whether 
he belonged to any organization on the Attorney General’s list. He replied 
that he never read about any of these things in detail for he wasn’t interested 
in communism. He belonged only to the Jewish War Veterans and the American 
Legion. He read the Inquirer, the Bulletin, the Reader's Digest, and the 
American Legion magazine, which, to his mind, ‘covers the subject.’ 

“Then he was faced with quotations from letters secured by the FBI from 
three of his fellow students at the institute in September and October 1950. 
Neither he nor his lawyer were allowed to see the statements. Excerpts were 
read such as: ‘I do not recall the exact remarks made by E!mer, but in his 
arguments he would generally defend certain points in relation to communism 
and the Russian cause.’ ‘He was in favor of certain Russian or Communist 
questions regarding the Korean conflict.’ 

“Here was the basis of the charges against him. Elmer remembered only one of 
the students for he said he didn’t ‘run around’ with them. He had not, he 
declared, discussed communism with them. ‘Sometimes my remarks are mis- 
construed,’ he said, and repeated what he remembered as saying about the 
Korean war: ‘I would rather have them fight it there and get it over with than 
bring it on here.’ 

“The contradictory testimonies were never resolved, in the hearing at least, 
for Elmer was not faced with his accusers. His fellow students had been in- 
vited by the board to appear. Two of them never answered the board’s letter 
and the third replied that he was to busy to come. The lawyer asked that it be 
recorded in the report of the hearing that the accusers, though appealed to on 
the basis of service to their country, failed to appear. 

“After more questions to Elmer about communism—why he was against it, 
what his principles are, ete—the problem of his mental health was taken up. 
Elmer’s lawyer reminded the board that neither they nor he were competent 
to pass on this question. There was, however, medical evidence. Elmer had 


been discharged from a mental health clinic 1% years ago with ‘Clean bill of 
health, just a matter of nerves.’ His family physician found no further treat- 
ment necessary. The veterans’ hospital had discharged him from treatment 
with only a 10-percent disability. 

“Elmer Schwartz was cleared in April 1954, and returned to his position, 9 
months after his suspension, with backpay, minus his earnings during sus- 
pension.” 

“Conclusions.—The charges against these citizens are neither more nor less 
outrageous than those made against several dozen others whom the Philadelphia 
ACLU has assisted. The delays and difficulties encountered in meeting the 
charges are also typical. Indeed, it seems likely that these cases indicate the 
typical working of the Federal security program throughout the country, for 
they are very similar to the 50 case histories from all sections of the Nation 
described in ‘Case Studies in Personnel Security,’ prepared by Adam 
Yarmolinsky. * * * 

“The injustices attributable to the program cannot be laid to occasional mis- 
carriage of justice through maladministration. They result from, first, an 
erroneous concept of security, second, from built-in and fundamental procedural 
defects in the programs, and third from an unnecessary harshness, amounting 
to inhumanity, in the mechanics of the administration. 

“4 false concept of security.—(a) Unconventionality a criterion: The private 
views and prejudices of Board members as to what constitutes patriotism and 
what indicates disloyalty may decide an employee’s fate. An employee's dispo- 
sition to criticize the present social order is equated with disloyality. Uncon- 
ventional behavior which a member of the hearing board may find repugnant may 
be held against an employee. * * * 

“(b) Guilt by association : Guesses about an employee's state of mind are often 
based upon his associations and his family ties. While it is true that a con- 
sistent pattern of friendships and associations may provide a key to a person’s 
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view and thoughts, boards will frequently seize upon some completely innocent 
or even unavoidable contact as evidence of hidden sympathy. * * * 

“(c) No differentiation between sensitive and nonsensitive positions: The 
boards make no distinction between people in highly sensitive positions and the 
lowliest employees. * * * 

“Fundamental procedure defects.—(a) No evidence: When facts are in dis- 
pute, there is no way to determine where the truth lies but to weigh the evidence. 
Security boards do not follow this way. They cannot, for the Government 
presents no evidence as a rule. A board has only unsupported charges, con- 
sisting of summaries of FBI reports or other reports. It is like reading an in- 
dictment to a jury and asking them to decide forthwith whether the suspect 
has committed the crime. 

“(b) No right to know sources of derogatory information: Because evidence 
is not required, an employee may be suspended on the basis of completely errone- 
ous information, and, unless he is able to satisfy the board as to its falsity, he 
may lose his job. Since neither he nor his lawyer has the right to learn where 
the damaging information came from, he is often at a hopeless disadvantage in 
proving its falsity. * * * 

“(c) No right to face accusers: Even in those exceptional cases where the 
source of the derogatory information is known to the employee, he may not 
attack the credibility of evidence by cross-examining his accusers. * * * 

“(d) The burden of proof: By the time the employee learns the charges, he 
is suspended. If he wishes to be reinstated, he must disprove the charges. The 
boards are more disposed to give weight to derogatory information than to favor- 
able reports. Doubts are usually resolved against the employee. * * * 

“(e) No right to public hearing: Hearing boards may, and frequently do, 
refuse to allow the public to attend hearings, even when the employee requests 
it. The right to a public hearing in any judicial or quasi-judicial process is so 
basic to our Nation’s concept of justice that denial of the right constitutes a 
grave procedural defect. 

“(f) Lack of uniformity: Even lawyers with experience in security cases are 
handicapped by the lack of uniformity in the administration of the program. 
The effectiveness of a presentation will depend largely upon the views, prejudices, 
courage, or intelligence of the particular board, for there are no carefully defined 
standards of what may be considered as evidence. There is, it is true, the 
possibility of appeal to the agency headquarters in Washington, but the agency 
head is not bound by any such standards. Beyond the agency head, there is no 
appeal. 

“Harshness.—Surely this treatment of our civil servants is inconsistent with 
the humane and generous image of herself that America likes to see. To say 
that Federal employment is a privilege and not a right is no answer to the 
reproach of inhumanity, especially since 3 million private employees are in- 
volved. In safeguarding its security, as in taking any other action, let our 
Nation maintain its great tradition of fairplay, and its dedication to the impor- 
tance of the individual.” 


STATEMENT OF Mrs. ARTHUR FE. WHITTEMORE, DrtrEcTOR, LEAGUE OF WOMEN 
VOTERS OF THE UNITED STATES 


I am Mrs. Arthur Whittemore, member of the board of directors of the 
League of Women Voters of the United States. The league consists of over 
126,000 members in more than 1,000 local leagues in all 50 States and the District 
of Columbia. It is politically nonpartisan, and works only in the field of 
Government. 

I appear before you today on behalf of the League of Women Voters to state 
our opposition to the bills now before the committee. 

I served as chairman of the league’s loyalty-security committee during the 
2-year period (1956-58) when members all over the country took part in “an 
evaluation of the Federal loyalty-security programs.” A basic premise of the 
study was “recognition of the need for safeguarding national security and pro- 
tecting individual liberties.” As an outcome of this study, local leagues reported 
overwhelming member agreement that the program should be limited to cover 
sensitive positions only, and that this would benefit both national security and 
individual liberties. 

League agreement on this and on other loyalty-security issues is described in 
the statement of position on loyalty-security announced by the national board 
in January 1958. I should like to quote a summary statement: 











80 FEDERAL EMPLOYEES SECURITY PROGRAM 


“In the interest of strengthening national security and maintaining our tradi- 
tional concepts of freedom, the League of Women Voters of the United States 
believes that the Federal loyalty-security programs should be modified so as to: 
(1) Limit the coverage to sensitive positions and provide for more realistic 
elasification of information; (2) institute more uniform procedures in the admin- 
istration of the programs; (3) apply a ‘commonsense’ standard in judging the 
individual; and (4) develop procedures which will provide the greatest possible 
protection for the individual.” 

I have attached the formal statement of position of the league to my 
testimony. 

At our most recent biennial convention in Atlantic City (April 1958), more than 
1,000 delegates from all 50 States and the District of Columbia reaffirmed local 
league support of this position and indicated strong member desire to continue 
to work for the stated goals. Continued member support was again confirmed 
last week by representatives from our 48 State leagues who were here in Wash- 
ington for our national council meeting. 

We are opposed to the legislation before this committee because we question 
whether the most effective and realistic way to improve the current loyalty- 
security procedures is to legislate to the effect that all Federal jobs are “deemed 
to be employed in an activity to Government involving national security.” We 
also question whether broadening the definition of national security is really in 
the public interest. And finally, we question whether current security needs 
warrant expansion of the power of all agency heads to suspend summarily any 
Federal employee, regardless of sensitivity of position. 

Although the inclusion of procedural safeguards for individual employees in 
the legislation is in itself consistent with our position, we feel that these safe- 
guards do not compensate for the other provisions of the bills. 

The league believes that a sound security program is one which builds safe- 
guards around truly sensitive jobs and which recognizes that different jobs 
require different standards of suitability. The league suggests that sensitive 
positions be frequently reevaluated in order that only truly sensitive positions 
remain so classified. It is equally important to classify as sensitive jobs which 
from time to time are found to require it. 

The league disagrees with the claim that the Supreme Court’s decision of 
June 11, 1956 (Cole v. Young) has completely destroyed the “effective” opera- 
tion of the Federal employee security program. 

The decision does not prevent the head of any agency (regardless of whether 
he is the head of 1 of the 11 sensitive agencies named in the 1950 act or the 
head of a relatively nonsensitive agency) from summarily suspending or dis- 
missing an employee from a position declared to be sensitive. This interpreta- 
tion was indicated by the memorandum of August 1, 1956, by the Attorney 
General to all agency heads calling for reinstatement of employees discharged 
from nonsensitive positions under Executive Order 10450 and the 1950 act. 

Furthermore, the Cole v. Young decision does not alter the requirement (under 
Executive Order 10450) that agency heads designate any position as sensitive 
if its occupant could bring about ‘a material adverse effect on national 
security.” ? 

Nor does Cole v. Young in any way restrict the Government’s reliance on the 
various other laws which govern the hiring and firing of alleged loyalty and 
security risks in nonsensitive positions. 


1The Court held that the provisions for national security in the Summary Suspension 
Act of 1950 (Public Law 733) were intended to apply only to those activities directly 
concerned with the protection of the Nation from internal subversion or foreign aggres- 
sion. From this, the Court concluded that it is necessary for an agency head, before sum- 
marily suspending or dismissing an employee under the authority of Executive Order 10450 
and/or the 1950 act, to have determined that the position held by the employee was a 
sensitive one. 

2This is the definition of a sensitive position which appears in Executive Order 10450. 
Further guidelines for determining what a sensitive position is appear in the sample 
security regulations which were issued by the Department of Justice at the time Executive 
Order 10450 was promulgated and which served as the pattern for many agencies’ security 
regulations: “Such positions shall inelude but shall not be limited to. any position, the 
occupant of which (1) may have access to security information or material classified as 
‘confidential, secret. and top secret,’ or any other information or material having a direct 
bearing on the national security, and (2) may have opportunity to commit acts directly 
or indirectly adversely affecting the national security.” It is interesting to note that the 
security regulations of the Department of Agriculture, an agency not named in the original 
public law, specifically include as “sensitive positions” those ‘‘where opportunity for un 
authorized access to secret or top-secret information is present.” ; 
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Under regular civil-service procedures * appointees for nonsensitive positions 


continue to be measured by the various loyalty and suitability criteria required 
for appointment.‘ Furthermore, they all continue to be investigated by a na- 
tional agency check and inquiry, and if derogratory loyalty information turns 
up, the FBI comes in with a full field investigation. 

And it continues to be possible for dismissals under regular civil-service pro- 
cedures to be based on “reasonable doubt as to loyalty” as well as on any of the 
other suitability criteria * constituting “sufficient cause.” 

We recognize that some who are concerned with individual liberties seem to 
give no weight to the requirements of national security. The league, I think, 
has given weight to both. But our study has led us to the conclusion that, with- 
out justification of security need, the Congress should not add to the current 
screening, investigative, and dismissal procedures—which by their very nature 
run counter to the traditions of free thought, association, and expression which 
over the years have contributed so much to our Nation’s character and strength. 
And finally, we think there is great danger in so diluting the security effort that 
a good job is not done where it is really needed. 

Before closing, I want to state our belief that the personnel practices of a 
democratic government are very much the concern of its citizens. We hope 
that you will give serious Consideration to our testimony and that of other 
citizen organizations on this issue. 


LEAGUE OF WOMEN VOTERS OF THE UNITED STATES—STATEMENT OF POSITION ON 
THE FEDERAL LOYALTY-SECURITY PROGRAMS, JANUARY 17, 1958 


In the interest of strengthening national security and maintaining our tra- 
ditional concepts of freedom, the League of Women Voters of the United States 
believes that the Federal loyalty-security programs should be modified so as to: 
(1) Limit the coverage to sensitive positions and provide for more realistic 
classification of information; (2) institute more uniform procedures in the 
administration of the programs; (3) apply a “commonsense” standard in judging 
the individual; and (4) develop procedures which will provide the greatest 
possible protection for the individual. 


ELABORATION OF POSITION 


Limited scope.—The league believes that national security and individual 
liberty would both benefit by limiting the coverage of the loyalty-security pro- 
grams to sensitive positions. 

In order to assure that the number of sensitive positions be kept to a minimum, 
there should be regular review of job sensitivity as well as of classified in- 
formation, with objective of declassification wherever possible. 

The league also opposes any extension of the programs, such as proposals to 
cover employees of the legislative or judicial branches of the Government or 
to private employees in defense-related industries. 

More uniformity and coordination.—The league believes there is need for 
greater uniformity and consistency in interpreting and administering policies, 
in clearance and screening practices of agencies, and in the classification of 
material. 

“Commonsense” standard.—The league believes that a “commonsense” judg- 
ment should be made in determining whether an individual is a loyalty or 
security risk. Rather than adhering to had-and-fast rules, a balanced judgment 


3 Standard civil-service procedures are, of course, based on the act of Mar. 3, 1871; the 
Civil Service Act of 1883: the Lloyd-La Follette Act of 1912: and the Veterans’ Prefer- 
ence Act of 1944, as amended: the Hatch Act, sec. 9A, of 1939: and Public Law 330, 
passed in August 1955. which provides “that no person shall accept or hold office or em- 
ployment in the Government of the United States or any agency thereof * * * who (1) 
advocates the overthrow of our constitutional form of government in the United States, or 
(2) is a member of an organization that advocates the overthrow of our constitutional 
form of government in the United States, knowing that such organization so advo- 
cates, * * =" 

* Civil-service appointments can be denied for any one of the eight criteria for appoint- 
ment listed in sec. 2.106 of Civil Service Regulations, including: ‘*(1) Dismissal from em- 
ployment for delinquency or misconduct; (2) physical or mental unfitness for the position 
for which applied: (3) criminal, infamous, dishonest, immoral, or notoriously diszraceful 
conduct: (4) intentional false statements or deception or frand in examination or appoint- 
ment: (5) refusal to furnish testimony as required by sec. 05.3 of rule V of the civil-service 
rules: (6) habitual use of intoxicating beverages to excess: (7) reasonable doubt as to the 
loyalty of the person involved to the Government of the United States; or (8) any legal 
o” other disqualification which makes the applicant unfit for service.” [Italics ours.] 
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should be reached only after due weight has been given to all evidence, to the 
nature of the position, and to the value of the individual to the Government or 
industry. 

Procedures.—The league believes that the programs should give greater pro- 
tection to the individual, whether an employee or an applicant for employment. 
These protections should include the right to confront one’s accuser, with the 
exception of regularly established confidential informants; the right to subpena 
witnesses ; the right to counsel; the right to know the exact nature of the charges, 
and the right of appeal. Pending resolution of his case, the accused should be 
shifted to a nonsensitive position during the investigation or else suspended 
with pay. 

Attorney General’s list.—The league believes that the Attorney General’s list 
should not be used unless extensive revisions are made, such as including in the 
list the origins of each organization, its history and aims, as well as the period 
and general nature of its subversive activity. Also the list should be revised 
periodically and kept up-to-date. 


IMPLEMENTATION OF POSITION 


League members recognize that many improvements which they desire have 
partially been achieved through Executive action. The league expects to urge 
the Executive to continue to make a vigorous effort to improve the programs 
along the following lines: More uniform and fair procedures; periodic review 
of classified information; application of a commonsense judgment; and revisions 
in the Attorney General’s list. 

In the event of congressional action, the league is prepared to support or 
oppose legislation which relates to the league position. This would include sup- 
port of legislation which would further protect the rights of individuals and 
opposition to legislation which would define every Government job as sensitive, 
which would extend the industrial security program to include defense-related 
industries and which would extend the Government loyalty-security program 
to include all employees of the executive and legislative branches of government. 


LEAGUE BACKGROUND 


The position which the League of Women Voters has reached comes as the 
result of 4 years of study by league members in the field of individual liberty 
and its relation to the public interest. The last 2 years have been devoted to 
an evaluation of the Federal loyalty-security programs. 

Over 1,000 local leagues took part in the examination of the development of 
these programs, the conditions they were intended to meet and their present 
operation; leagues also considered varying points of view in regard to present 
need and suggested changes. Reading and discussion was supplemented by the 
use of outside experts, including people actually carrying out one or another of 
the programs as well as a variety of authorities in the field. 

In the spring of 1957, at the request of the Commission on Government Secur- 
ity, the League of Women Voters submitted to it an interim report which showed 
emerging areas of league agreement. 

By December 1957 an overwhelming majority of local leagues throughout the 
country reported that their study and discussion had brought them to a point 
where they were able to report the conclusions of their members. 

The national board after careful analysis of the complete reports of member 
thinking finds clear member agreements on certain points and these make up the 
position of the League of Women Voters. 


The Cruatrman, I believe Mr. Johansen wanted to ask another ques- 
tion of Mr. John MacKay, who was the last witness yesterday. Mr. 
MacKay and Mr. Silvergleid will return to the stand. 


STATEMENT OF JOHN W. MacKAY, PRESIDENT, NATIONAL POSTAL 
CLERKS UNION, ACCOMPANIED BY DAVID SILVERGLEID, SECRE- 
TARY-TREASURER—Resumed 


Mr. Jowansen. May I say before I do that, Mr. Chairman, that 
I realize the limitations of time which face the committee, but I am 
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sorry that the representative of the League of Women Voters could 
not be here to discuss the matter in person before the committee. 

Mr. Chairman, at the end of the meeting of the committee yes- 
terday, Mr. MacKay asked me if I would reduce to writing and 
supply him with the question which I had propounded just before 
the committee rose. I was very glad to do that in order to give him 
an opportunity to reflect and give a considered answer. 

The witness who preceded you, Mr. MacKay, and whose testimony 
you commended, stated in effect that Government employment is a 
right insofar as the employee may not be deprived of his employment 
on any basis which would involve a denial of his constitutional rights. 
My question, which falls into three parts, I will direct to you in full 
before stopping. 

Do you agree with this view? Does your agreement with this view 
go to the matter of the unquestioned constitutional right of a witness 
before a hearing board to invoke the fifth amendment? In other 
words, do you believe that the invocation of the fifth amendment by 
a Government employee who has been suspended or discharged as : 
loyalty risk should have any bearing—I would like to amend the ques- 
tion—or a determining bearing on the decision as to his entitlement to 
continued employment or reinstatement ? 

Mr. MacKay. Mr. Chairman and Mr. Congressman, we pointed 
out yesterday that we would have no sympathy with a Government 
employee who invoked the fifth amendment with respect to a matter 
of this nature. Mr. Gordon, the previous witness, whose testimony 
we commended, pointed out yesterday—we have not checked the accur- 
acy of the statement, although we were impressed with the quality 
or nature of the statement—that the Federal courts have ruled in re- 
cent cases that Federal employment was not a privilege insofar as 
constitutional safeguards were concerned; that Federal employees had 
certain constitutional rights which could not be violated because of 
their employment. 

Further, you ask do we agree with this view. On the question of 
whether Federal employment i is a right or a privilege, we have always 
taken the position that it has been our impression that Federal em- 
ployment is a privilege in the sense that we relinquish certain rights 
which workers in private industry took for granted. We refer to such 
as the right to strike, the right to engage in political activity, and 
so forth. 

We take the position, in addition to that, however, that in relin- 
quishing these rights, we believe that Federal employees are entitled 
to equal consideration from the standpoint of working conditions, 
from the standpoint of the regular benefits that labor receives in 
private industry. We think there is an obligation on behalf of the 
Government to provide equal treatment for the Federal employee 
with the employee in private industry. 

Mr. Jonansen. Let me see if we have a clear answer to the ques- 
tion. Do you consider that it would be a denial or a violation of the 
constitutional rights of an employee if, in consequence of his invoking 
the fifth amendment under the conditions I have described, his em- 
ployment was suspended or terminated ? 

Mr. MacKay. Sir, I would have to answer that I think it would 
require an interpretation by the Supreme Court to determine whether 
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or not a violation of the Constitution was actually involved but, as 
I stated yesterday and reiterated this morning, we would have no 
sympathy with a Government employee who invoked the fifth amend- 
ment with respect to continued Federal employment. 

Mr. Jonansen. Would you favor legislation, if such were possible, 
which would assure categorically that any employee called to account 
for his performance in a Government position or called to account 
on a question of loyalty who then invoked the fifth amendment would 
be automatically deprived of Federal employment ¢ 

Mr. MacKay. I personally would have no objection to that. 

Mr. JoHansen. Thank you. 

Mr. Stivercierp. May I add at this point, Mr. Chairman and Mr. 
Congressman, a cursory perusal of that 75-page bill introduced by 
Congressman Foley, I think, indicates that there is some such pro- 
vision in that bill whereby invocation of the fifth amendment would 
automatically lead to separation from the service. 

Mr. Jouansen. And you would support that? 

Mr. Sitvercieip. We would support that proposition as such. How- 
ever, if I may, in view of the questions you asked yesterday and the 
point you raised about the committee being furnished with particular 
cases or a summary of just the cases and people you are dealing with, 
I would like to point this out. Congressman Rees mentioned several 
actual cases yesterday, and hardly anyone could dispute that in those 
cases the people were not worthy of continued Government employ- 
ment. 

Mr. Jonansen. Would that include Mr. Cole, in your judgment ? 

Mr. Strverciem. In my judgment, under the Supreme Court de- 
cision it would not include Mr. Cole. 

Mr. JoHansen. Forgetting the Supreme Court decision for a mo- 
ment, do you think it ought to include Mr. Cole? 

Mr. Stnvercrem. I do not know at the moment all the facts. If 
eon agg! Rees will recite them later, I shall be glad to answer 
them later. But I would like to get the point across that a good many 
of these cases, as you will discover, were actually built wp on so-called 
informer statements with no basis for confrontation of these people 
who made charges, and so on. 

I think it would assist you materially, Mr. Congressman, in arriving 
at a decision on this very serious matter if you could really go into 
some of those cases. 

Mr. JoHANsEN. Certainly in the Cole case that was not at issue, be- 
cause in the Cole case, as I understand the record, he made no effort. to 
dispute the ss. 

Mr. Stiverciem. I did not read the Cole case. I have been trying 
to get a copy of it. 

Mr. JoHansen. I would like to say this, Mr. Chairman, for the 
record, and then I shall not burden it. further: While I have a great 
deal of respect. for the Supreme Court of the United States as an 
institution, I am not prepare d to abdicate to that Court the legislative 
responsibilities of the Congress. I think we need in this problem to 
address ourselves to the security needs of the Nation and attempt to 
meet those needs, not only the previous court decisions to the contrary 
notwithstanding, but because of those decisions. 

The Cuarrman. Are there any further questions? 
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Thank you very much, Mr. MacKay and Mr. Silvergleid. 

Mr. MacKay. Thank you, Mr. Chairman. We appreciate your 
consideration of our position. 

The CuatrmMan. The committee will hear from Mr. Robert B. 
McKay, professor of law, New York University School of Law, 
representing the Americ an Civil Liberties Union. Mr. McKay will 
present a statement of Mr. Ralph S. Brown, Jr., professor of law, 
Yale University. 


STATEMENT OF ROBERT B. McKAY, PROFESSOR OF LAW, NEW YORK 
UNIVERSITY SCHOOL OF LAW, REPRESENTING THE AMERICAN 
CIVIL LIBERTIES UNION 


Mr. McKay. Mr. Chairman and members of the committee, I 
appreciate the opportunity to appear before you today. First let me 
explain the rather complex statement that follows my name on your 
agenda. I am a professor of law at New York University where I 
teach constitutional law, among other subjec ts. I am also a member 
of the board of directors of the New York Civil Liberties Union, and 
a member of the due process committee of the American Civil Liber- 
ties Union. I asked permission to speak in connection with the bills 
which are before you today because of a special interest which I have, 
and not particularly as a representative of any of the organizations 
of which Tamamember. My particular concern is the denial of con- 
frontation, which I should like to develop in a moment. 

I come to you now in a dual capacity by virtue of the fact that Pro- 
fessor Brown, who was to state the official position of the American 
Civil Liberties Union, was unable to testify yesterday and was not 
able to be here today. So I have both statements here and, at your 
pleasure, Mr. Chairman, I would be glad to give both or one, or an- 
swer questions, as you may wish. 

The CuatrmMan. Do you wish to put Mr. Brown’s statement in the 
record at this point ? 

Mr. McKay. Yes, sir. 

The Cnatrman. That may be done. You may elaborate on your 
own statement now. Have you a written statement you wish to put 
in the record ? 

Mr. McKay. Yes, sir; I have a written statement, and I would be 
glad to give oral extracts from that. 

The CrratrmMan. Very well, sir. That will be permitted. 

Mr. McKay. I believe all of you have copies of Mr. Brown’s 
statement. If there are questions on that, I shall be glad to try to 
answer them in his behalf. 

(The statements of Mr. Brown and Mr. McKay follow :) 


STATEMENT BY RALPH S. Brown, Jr., ON BEHALF OF THE AMERICAN 


Civi. LIBERTIES UNION 


4 


My name is Ralph S. Brown, Jr., of Guilford, Conn. I am appearing on behalf 
of the American Civil Liberties Union. I am a member of its national board 
of directors, and chairman of its Connecticut affiliate. I am also, as a professor 
of law at Yale, the author of a book entitled ‘Loyalty and Security,” published 
in 1958 by the Yale University Press. However, the views expressed in this 
statement are based entirely on policies that have from time to time been 
adopted by the national board of the Civil Liberties Union; these may vary in 
some respects from the conclusions that I arrived at in my book. 
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The American Civil Liberties Union is a national nonpartisan organization 
of some 40,000 members, which welcomes the support of all those—and only 
those—whose devotion to civil liberties is not qualified by adherence to Com- 
munist, Fascist, KKK, or other totalitarian doctrine. We recognize that the 
sole purpose of our work, the preservation of civil liberties, is anathema to the 
Communists. We are strongly opposed to Communist totalitarianism, as well 
as all other forms of totalitarianism. So far as we are aware, we were the 
first organization to exclude members of the Communist Party from its govern- 
ing bodies and staff, a step we took 19 years ago in 1940. 

The union, through its staff, its board, and its State and local affiliates—now 
26 in number—has made a close study of loyalty and security programs ever 
since their beginnings in World War II and their revival in the cold war that 
followed. We have participated in most of the important court cases arising 
under these programs, and have made a number of statements before this and 
other congressional committees concerned with them. We therefore believe 
that as an organization we are qualitied to express conclusions about this bill 
and the related issues that it raises with respect to the connected claims of 
national security and individual freedom. 

This bill, in proposing to extend to all Federal employees the standards and 
procedures of the Summary Suspension Act of 1950, looks in the wrong direc- 
tion. Instead of widening the scope of personnel security programs, we should 
be restricting them. Instead of perpetuating procedures that infringe on due 
process of law, we should be looking for a fuller measure of due process for 
civil servants. Instead of altering piecemeal an already defective statute, we— 
and especially this committee with its special competence and responsibility for 
the civil service—should take a fresh look at the overlapping and conflicting 
laws and regulations that govern the appointment and removal of civil servants. 
And—if it is true that some support of this bill comes from those who see in it 
an opportunity to rebuke the Supreme Court—then, instead of beating an old 
bag of bones (to borrow a felicitous phrase recently misapplied in another 
place) we should be molding a new image of freedom and security. 

The massive flaw in this bill is its declaration that “All employees of any 
department or agency of the U.S. Government are deemed to be employed in 
an activity of the Government involving national security.” As a lawyer, I am 
always wary when I see something “deemed” to be something else. There is a 
suspicion—in this instance well founded—that it isn’t at all what it is “deemed” 
to be. The lawnmakers can make it so, for the purpose of whatever they are 
enacting. But that does not alter the commonsense of the matter. If in the 
terms of this bill, national security refers primarily, even though not exclusively, 
to “the protection of the United States from internal subversion or foreign 
aggression,” then a great many, indeed the majority, of civil servants are not 
“employed in an activity of the Government involving national security.” At one 
extreme, from the standpoint of numbers, how many employees of the Veterans’ 
Administration or of the Post Office Department have jobs that involve national 
security? At the other,,how many employees of the Indian Claims Commission, 
or the National Gallery of Art? 

However, the claims of commonsense are not the special concern of the 
American Civil Liberties Union. The claims of liberty are. The union is con- 
cerned with the unwarranted extension of security programs, for reasons briefly 
stated as follows: A security program seeks to detect and weed out people who 
are security risks. Security risks are those whose beliefs, associations, habits, 
and conduct justify a decision that they are not reliable. The testing of relia- 
bility, in the context of the cold war and this legislation, is most often a matter 
of political reliability, of possible disloyalty. Searching out such defects in- 
volves extensive probing of private beliefs, opinions, and associations. The 
methods that have been used have been—and perhaps are bound to be—repressive 
and sometimes arbitrary. The whole atmosphere of security tests emphasizes 
orthodoxy and conformity, and discourages freedom of thought and opinion. 
These are conclusions that are amply vertified by the experience of more than a 
decade, and they lead the ACLU to the strong conviction that security tests 
should be confined to narrow limits, to sensitive jobs that directly affect national 
security. 

The American Civil Liberties does not profess expertness in defining the 
boundaries of sensitivity. But this committee has the resources to acquire such 
expertness. You ean call on those in Government whose job it is to define these 
boundaries. You can also call on others who from experience or observation 
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have criticisms to make of the extent to which jobs have been treated as security 
sensitive under Executive Order 10450 and earlier security programs. A notable 
example is the distinguished committee of the Association of the Bar of the 
City of New York which reported on these matters in 1956. 

A mistaken and repressive definition of security is apparent, we believe, on 
the face of this bill. Underlying this flaw is a shaky foundation, a dubious 
premise which was first announced in the uncertainty that followed Cole v. 
Young, and which the passage of time should have, but has not, dispelled. At 
that time the notion was given currency, I regret to say, by the then Chairman 
of the Civil Service Commission, that the lifting of the Executive Order 10450 
from nonsensitive agencies left the civil service defenseless against Communist 
infiltration. As we pointed out in a statement before this committee in 1957, 
“The Court itself, in deciding that the President exceeded the power vested in 
him by Public Law 733 in extending the statutory meaning of national security 
to nonsensitive positions, was careful to point out that Public Law 733 was not 
the only, nor even the primary, source of authority to dismiss Government 
employees. Not only do the general personnel laws, the Lloyd-LaFollette and 
Veterans’ Preference Acts, authorize dismissals for ‘such cause as will promote 
the efficiency of the service,’ but a 1942 regulation pursuant to the Lloyd-LaFol- 
lette Act provides for dismissal when a reasonable doubt exists as to employee’s 
loyalty.” The power of the Civil Service Commission under this 1942 regulation 
(5 Code Fed. Regs., sec. 2.106(a)(7)) refers to ineligibility for appointment, but 
the Commission retains jurisdiction to remove on grounds of doubtful loyalty 
for a period of 18 months. Since all incumbent employees have been screened, 
often several times, the Civil Service Commission has only itself to blame if 
it permits persons of doubtful loyalty to enter and remain in the Government 
service. 

In addition to these administrative powers, the Congress of 1955 revised and 
reenacted section 9-A of the Hatch Act of 1939, which had been supplemented 
by regular appropriations riders. The 1955 act (69 Stat. 624, 5 U.S.C. see. 118 
(p-r)), forbids Government employment to persons who advocate the overthrow 
of the Government, or who are knowingly members of organizations so advocat- 
ing. Acceptance of employment by such a person is a felony. So far as we know, 
there have been no prosecutions under this law, either before or since 1955. 
Why, if there are provable subversives in the Government service? The answer 
may lie in the fact that a criminal prosecution does require proof, and does 
require full due process. We have been unwilling to meet the supposed dangers 
squarely, and have preferred to take administrative shortcuts. 

Certain specific defects in the proposed bill illustrate this tendency to cut 
corners. On the credit side, the bill does make suspension in an alleged security 
case optional rather than mandatory. But it conforms to the pattern of other 
security and loyalty programs by permitting disclosure of charges to be in- 
hibited by “security considerations”; it does nothing to insure proper confronta- 
tion in hearings; and it does not require the findings on which the hearing board 
and the agency head rely to be made known to the employee. The new section 4 
attempts to palliate these shortcomings by providing a review in the Civil Service 
Commission. One more review may correct some errors, but it does not have 
much meaning when, so far as one can tell, the Commission itself may be 
hobbled by security considerations, in determining the “validity, truth, and 
merits of the charges made.”” The Commission is also told to review the “pro- 
cedures followed,” but apparently only to see that they conform to those pro- 
vided by the act or by Executive orders like 10450. If the bill itself does not 
require due process, there is no indication that the Commission will or can do so. 

Next, the bill drops the provisions of the 1950 act which offered at least a 
theoretical possibility of reemployment in other departments of the Government 
for persons who were too risky for sensitive agencies. This omission is logical 
enough in a bill which creates a universal security program, for this very 
universality precludes the humane remedy of transfer to a nonsensitive agency. 
This was a remedy which, if seriously administered, would have gone far to 
soften the rigors of an intense and necessarily rigorous security program limited 
to sensitive jobs. 

There is in the bill before you an implicit recognition of its severity, in the 
admonition that agency heads should use the Lloyd-LaFollette or Veterans’ 
Preference Act procedures where circumstances permit. 

This observation leads to the last major issue that we would urge the com- 
mittee to consider. The direction to use removal procedures that are based on 
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suitability is perhaps an attempt to minimize the well-known stigma of a security 
dismissal. This is commendable but futile; the underlying charges in a case will 
presumably be the same whichever procedure is used; and if, as most frequently 
happens, questions of loyalty are raised, the same grave condemnation of the 
employee may result: his loyalty to the United States is impugned. 

We should then ask whether the procedural safeguards of conventional civil 
service removal procedures are adequate for such a serious judgment. They are 
not. The Lloyd-LaFollette Act requires only that the employee be given a state- 
ment of charges, an opportunity to answer them in writing, and a reasoned 
decision. Review by the Civil Service Commission is limited to procedural ir- 
regularities and allegations of improper discrimination. This procedure may be 
adequate for establshing that a stenographer cannot type, but they are hardly 
fair to an employee who is charged with disloyalty, or dishonesty, or disgraceful 
personal conduct. Yet all these matters can be decided adversely to the em- 
ployee, with a severe resulting stigma, by way of highly abbreviated procedure. 

The Veterans’ Preference Act goes further and provides an appeal to the 
Civil Service Commission that amounts to a trial-type hearing, except that there 
is no provision for compelling the attendance of witnesses. 

From this almost-satisfactory procedure for veterans we jump to probationary 
employees, who have very few rights, and to applicants, who have none. 

Such a hasty summary of some of the highlights of civil-service removal law 
will not support detailed proposals for reform; but it does call attention to seri- 
ous shortcomings and inconsistencies in law and practice. It seems probable 
that we need to work toward a distinction between dismissals that are dis- 
honorable and those based on unsuitability in the sense of capability for the 
job. A committee report adopted by the ACLU Board of Directors in June 1958 
urged that attention be directed to the problem of due process rights for all 
civil service employees, with a view to enacting constructive legislation, especially 
to establish the right of applicants for Government employment to secure a 
review of denial of employment when the denial is based on grounds unrelated 
to technical qualifications. 

Returning now to the bill before you, we suggest that it does no more than to 
scratch the surface of large unhealthy areas, and, ACLU believes, it will only 
irritate rather than heal them. 

The bill, when all is said and done, reinstates a universal loyalty program. 
The present administration made a great talking point in 1953 by declaring that 
the old loyalty program was discredited and that an overall security program 
was just what the country needed. The nonpartisan ACLU does not regard 
the inadequacies of one program or another as a partisan responsibility (nor 
do I). Seriously, these inadequacies are a responsibility of all of us. The 
problem, as ACLU sees it, was crystallized in a policy statement adopted last 
year by its national board. “What is urgently needed is not a general loyalty 
program but a basic revision of the civil service law to give full due process 
hearings, where questions of loyalty are raised. including the right of applicants 
for employment to hearing and review.” (38th Annual Report, p. 74.) 

We urge the committee to cast off the mistakes of a decade of fear, and to 
take on its part in shaping a new era of freedom. 


STATEMENT OF Rospert B. McKay, Proressor oF LAW, NEW YORK UNIVERSITY 


Mr. Chairman and members of the committee, I appreciate the opportunity to 
express my views on the several identical bills which are now before you for 
study. As I understand the proposal in each of these bills, the aim is to provide 
for summary suspension and eventual discharge of all Federal employees where 
administrators believe such action justified “in the interest of national secu- 
rity,” regardless of whether the particular job involves sensitive employment or 
not. If enacted, this would in effect overturn the decision in Cole v. Young, 351 
U.S. 536 (1956). Indeed, in that case I believe even the Government did not 
urge so completely discretionary and summary a discharge proceeding. 

The short statement of my position on that proposal is that I oppose the policy 
which it contemplates, and I have serious reservations about the method sug- 
gested, including even some constitutional doubts. At this stage of the hearing 
I am sure this position has already been advanced by a number of competent 
witnesses. Since much of what I would be inclined to say is thus merely cumu- 
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lative, I propose to make only brief observations about the proposal in general; 
and I will direct my specific remarks to one aspect of the procedure that may 
not have been much developed, but on which I feel strongly—that is, the ab- 
sence of any provision in connection with discharge proceedings for confronta- 
tion of witnesses adverse to the employee who is about to be suspended or dis- 
charged. 

First, then, my general comments. Even though this may be largely repeti- 
tive, I hope you will indulge me in a brief recapitulation of the reasons for 
which I oppose this extension of the right of discharges in the name of national 
security. 

Even though the cold war is real, intense, and dangerous, I have always 
thought that the Supreme Court’s interpretation in the Cole case of Public Law 
733 of 1950 was just about right. Manifesty, the Government must protect itself 
against employees who would be in a position to harm the Nation if the ex- 
pressed doubts of their loyalty should prove to be well founded. And perhaps 
on that premise it is possible to use as the standard for continued employment 
a kind of reasonable doubt rather than the higher standard of convincing proof 
which would otherwise be necessary to penalize an individual under our system. 
Thus, as I say, there may be justification for the expressed substantive standards 
for discharge as to employees who occupy the so-called sensitive positions. 
But why the same loose standards should be used for censustakers, agronomists, 
and landscape architects is more than I understand. Granted, it may be simpler 
to throw all jobs in the same catchall classification. But when the standard 
chosen raises first-amendment questions of free belief and association, as as- 
suredly it does, I feel that a mature democracy can and must be more discrimi- 
nating in its estimate of where the risk may truly lie. The reasons which lead 
me to such a conclusion have been well stated in the report of the Special Com- 
mittee on the Federal Loyalty-Security Program of the Association of the Bar of 
the City of New York, with which I am sure you are familiar. I will not 
elaborate further than to speculate on the extent to which these views are shared 
among the many law teachers who have made any examination of the existing 
program. While I speak only for myself today, I am confident that the over- 
whelming majority of my fellow teachers who have had contact with this prob- 
lem would share the views I have so far expressed. 

May I now ask that you examine with me somewhat more carefully the pro- 
cedural aspects of the proposal before you. Briefly, my position is this: In 
the first place, I believe that the proposed standards for summary suspension 
and discharge are undesirably vague—perhaps unconstitutionally so. Second, 
the denial of the right of confrontation in the hearing furnished at the request 
of a suspended employee deprives that proceeding of the fairness essential to 
the concept of procedural due process. In short, it is no hearing in the con- 
stitutional sense. And third, I deplore the attempt to make final the administra- 
tive proceeding, thus seeking to deprive courts of their normal function of 
judicial review. In any event, the courts would probably not consider them- 
selves precluded from review where constitutional rights were invaded. Let me 
make a few observations on each of these points. 

The definition of “national security.’—The proposed legislation provides that 
a department or agency head may suspend an employee “in his absolute dis- 
cretion and when deemed necessary in the interest of national security * * * .” 
Following “such investigation and review as he deems necessary,” the agency 
head may then terminate employment “whenever he shall determine such ter- 
mination necessary or advisable in the interest of the national security of the 
United States * * * .”. But national security is defined only as “included but 
not limited to activities concerned with the protection of the United States 
from internal subversion or foreign aggression.” When these parts are coupled 
with the legislative determination that all Federal employees ‘are deemed to 
be employed in an activity of the Government involving national security,” it 
would seem to follow that any Federal employee could be dismissed pursuant 
to these summary procedures, not only for disloyalty but for any deficiency 
of employment because every employee is deemed engaged “in an activity of 
the Government involving national security.” I would guess that such an absurd 
result, running counter to all tenets of civil service job tenure, was not intended. 
But it is as permissible to interpret the bills to permit completely discretionary, 
even whimsical, discharges by summary procedures which need not even reveal 
the full reasons, as to impose any more logically restrictive interpretation on 
agency heads. I submit that an intelligible definition of national security, 
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elusive concept that it is in any event, has completely escaped the draftsmen 
in this instance. In short, my objection here is that the proposed standard 
for termination of employment is at least unworkable and possibly unconsti- 
tutional since it is no standard at all. 

Denial of the right of confrontation.—Even if the standard for discharge 
were sufficiently comprehensible, which I have already said I think it is not, 
I am convinced that the so-called hearing is insufficient to satisfy the require- 
ments of procedural due process. I say “so-called hearing” because it seems 
to me that the bills do not guarantee a hearing at all. If this is correct, as 
I intend to demonstrate, it may be that giving the appearance of a hearing is 
worse than none at all. It is probably not as harmful to an individual to be 
discharged without stated cause and without any pretense of an opportunity 
to answer as it is to be discharged on “national security” grounds after what 
the unsophisticated outsider would believe was an adjudicatory-type proceeding 
since called a “hearing.”” But note how shallow is this assumption. The sus- 
pension may be without any stated reason (other than presumably a finding 
of national security involvement). The reasons even for ultimate discharge 
need be stated to an employee who demands a hearing only “as specifically as 
security considerations permit * * *.”’ Most serious of all, at the so-called hear- 
ing there is no provision for the disclosure of the evidence or witnesses on which 
was based the suspension and on which could similarly be based the ultimate 
discharge. That the employee may present evidence in his own behalf in 
answer to charges incompletely stated to him scarcely seems sufficient to satisfy 
elementary concepts of fairness. And, indeed, such a procedure would be 
far from acceptable in a criminal proceeding in a Federal court where the 
sixth amendment requires full opportunity for cross-examination. Even civil 
courts do not decide issues of contract, tort, or property upon the presentation 
in open court of only one side of a case, allowing the other party’s evidence 
to be considered ex parte without opportunity for cross-examination or other 
effective answer. The importance of cross-examination in an adversary system 
of justice such as we take pride in having has been strikingly stated by Dean 
Wigmore: 

“TCross-examination] is beyond any doubt the greatest legal engine ever in- 
vented for the discovery of truth. However difficult it may be for the lay- 
man, the scientist, or the foreign jurist to appreciate this its wonderful power, 
there has probably never been a moment’s doubt upon this point in the mind of a 
lawyer of experience * * * If we omit political considerations of a broader 
range, then cross-examination, not trial by jury, is the great and permanent 
contribution of the Anglo-American system of law to improve methods of trial- 
procedure.” 5 Wigmore, Evidence § 1367 (3d ed., 1940). 

I repeat, the so-called hearing provided for in these bills is one in name only. 
I urge you to note carefully the lack of fairness that lies at the very heart of 


the prescribed procedure, As I am sure other witnesses have urged, there is no 


threat in the nonsénsitive positions to warrant such a striking invasion of 
the personal liberties of all Federal employees, 

The constitutional aspects of this issue, the right of confrontation, are before 
the U.S, Supreme Court at the present time in one case arising under the present 
loyalty-security program for employees in sensitive positions, and in two cases 
arising under the industrial personnel security program, involving employees 
for private (lefense contractors who had access to confidential materials in con- 
nection with their work. Vitarelli v. Seaton, 252 F. 2d 338 (D.C. Cir.), cert. 
granted, 358 U.S, 872 (1958) (No. 101) ; Greene v. McElroy, 254 F. 2d 944 (D.C. 
Cir.), 358 US. 872 (1958) (No. 180): Taylor v. McElroy [flower court pro- 
ceedings unreported], cert. granted, 358 U.S. 918 (1958) (No, 504). If in those 
cases the Court holds the procedures now provided for discharge from sensitive 
positions to be unconstitutional, a fortiori the procedures now suggested to be 
extended to all other positions as well would be similarly invalid. But even if 
there should not be a square ruling on the constitutional question, which is 
possible in the posture of the cases, 1 urge rejection of the summary and unfair 
procedures here provided. 

Foreclosure of judicial review.—The proposal is to make the administrative 
determination final, thus precluding judicial review. I do not believe this is 
possible. If the Federal courts are persuaded that constitutional rights of 
employees are in jeopardy, they will review the administrative determinations 
for possible constitutional defect. It ean no longer be urged that Government 
employment is a mere privilege which may be granted or withdrawn on the 
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whim of the administrator. Clearly, discharges based on grounds of racial, 
political, or religious discrimination would be stricken; and it seems to follow 
that other constitutionally defective bases for job termination would also be 
scrutinized by the courts and would similarly be rejected if constitutionally 
defective. Cf. Slochower v. Board of Educ., 350 U.S. 551, 556 (1956) ; Wieman 
v. Updegraff, 344 U.S. 188, 191-92 (1952). 

In short, it is my earnest conviction that these bills should be rejected as 
unnecessary, unworthy, and possibly unconstitutional. 

Mr. McKay. As I understand the proposals in the bills before you 
for consideration in these hearings, the aim is to provide for summary 
suspension and perhaps eventual discharge of all Federal employees in 
whose cases administrators believe such action justified “in the interest 
of national security,” regardless of whether the particular job involves 
sensitive employment or not. If enacted, quite obviously the purport 
of this bill would be to overturn the decision in Cole v. Young, already 
discussed this morning. 

The short statement of my position on that proposal is that I oppose 
the policy which it contemplates, and I have serious reservations about 
the method suggested, including even some constitutional doubts 
about the bill as it presently stands. I am sure at this stage of the 
proceeding this position has already been advanced by a number of 
competent witnesses, including in some detail this position has been 
taken by Mr. Brown in his statement which you have. 

Since much of what I would be inclined to say is thus merely cumu- 
lative on that point, I propose to make only brief observations about 
the proposal in general, and I will direct my specific remarks to one 
aspect of the pr oposal that may not have been much developed but on 
which I feel strongly—that is, the absence of any provision in con- 
nection with discharge proceedings for confrontation of witnesses 
adverse to the employee who is about to be suspended or discharged. 

First, then, my general comments briefly. 

Even though the cold war is real, intense, and dangerous, I have 
always thought that the Supreme Court’s interpretation in the Cole 
case of Public Law 733 of 1950 was just about right. Manifestly, the 
Government must protect itself against employees who would be in a 
position to harm the Nation if the expressed doubts of their loyalty 
should prove to be well founded. And perhaps on that premise it is 
possible to use as the standard for continued employment a kind of 
reasonable doubt as it stands in the legislation and Executive orders 
at. the present time, rather than the higher standard of convine ing 
proof which would otherwise be necessary to penalize an individual 
under our system. 

Thus, as I say, there may be justification for the expressed sub- 
stantive standar ds for dise hs arge as they stand at the present time as 
to employees who occupy the so-called sensitive positions. But why 
the same loose st und ur ds shoul d be used for censustakers, agrono mists, 
and landscape architects is more than I, for one, understand. Granted, 
it may be simpler to throw all jobs in a single catchall classification. 
But when that standard raises first-amendment. questions of freedom 


of speec h and of association and of belief, as indisputab ly it doe 2s, I 


feel a mature democracy can and must be more discriminating in its 
estimate of where the risk may truly lie. 


Mr. Jonansen. May I interrupt at this point. I wonder if the 
Witness would care, since he has already injected a very famous phrase, 


to elaborate on what he means by “freedom of association.” 
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Mr. McKay. Yes, sir. Under the first amendment, freedom of as- 
sociation is the right to join, to associate with individuals as one may 
choose. 

Mr. JouanseN. Without regard to their known or proven dubious 
loyalty ? 

Mr. McKay. Yes, sir; the right of association is such. I would 
suggest that under the first amendment a person may be penalized 
not for his association but for what he himself does. Associations are 
sometimes taken as evidence of what he would be likely to do, but this 
in itself I think is not sufficient. 

Mr. JoHANsEN. Would you think there was a valid basis for taking 
it as at least contributory evidence as to what he might do or as to 
his fitness to occupy a Government position ? 

Mr. McKay. Mr. Johansen, I think it would be appropriate to make 
inquiries as to a person who had doubtful associations, but on the 
basis of the association alone I believe he should not be discharged, 
and that it must be shown that he has more than that. 

Mr. JoHansen. I am glad to see it acknowledged that there is at 
least a right to make such inquiry. 

Mr. McKay. Yes, sir. 

Mr. Jomansen. I hi appen to be a member of another committee in 
which, whenever such inquiry is made, we are clubbed over the head 
with the first amendment. TI think it is completely without validity. 

Mr. McKay. The reasons which lead me to the conclusion I have al- 
ready stated have been well advanced and set forth in the report of 
the special committee on the federal loyalty-security program of the 
Association of the Bar of the City of New York, with which I am sure 
you are familiar. Indeed, I believe Professor Cheatham of Columbia 
Law School, now visiting professor at Harvard, has inserted in the 
record his testimony which would give, I believe, the extract of their 
position. 

May I now turn to the procedural aspects of the proposal before 
you. Briefly, my position is this: In the first place, I believe that 
the proposed standards for summary suspension and dischar ge are un- 
desirably vague, perhaps unconstitutionally so. 

Second, the denial of the right of confrontation in the hearing fur- 
nished at the request of a suspended employee deprives that proceed- 
ing of the fairness essential to the concept of procedural due process. 
In short, it is no hearing in the constitutional sense. 

Third, I deplore the attempt to make final the administrative pro- 
ceeding, thus seeking to deprive courts of their normal function of 
judici ial review. 

Let me make a few observations on each of these points. 

First as to the definition of national security. Here I rely in large 
part on the text of the bills themselves. 

The proposed legislation provides that a department or agency 
head may suspend an employee— 
in his absolute discretion and when deemed necessary in the interest of national 
seciniy **'*. 

Following— 


such investigation and review as he deems necessary,— 

the agency head may then terminate employment— 

whenever he shall determine such termination necessary or advisable in the 
interest of the national security of the United States * * *, 
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But “national security” is defined only as “included but not limited 
to activities concerned with the protection of the United States from 
internal subversion or foreign aggression. 

Mr. Porter. Mr. C hairman, I would like to interrupt the proceed- 
ings here. I do not want to make a point of order on the ground that 
we have no quorum, but I want to say I am very distressed that there 
are just 2 Republicans and 6 Democrats out of a committee of 25 listen- 
ing to this. I know many good witnesses are here today. I know it 
will be inconvenient to them if we suspend these proceedings and do 
not get on with them, I know we should finish work on this important 
bill. It is an important bill, and this is important testimony. 

I would like to inquire, Mr. Chairman, with your permission, which 
of the witnesses here today could not come back if we suspended the 
proceedings. I know yesterday Mr. Brown could not return, and 
the representative of the League of Women Voters could not return. 

The CuHarrMAN. You may make such inquiry if you so desire. 

Mr. Porter. Are there witnesses here today who could not come back 
if we suspended the proceedings today and you had an opportunity 
then to talk to a somewhat larger committee ? 

Mr. Jonansen. Mr, Chairman—— 

Mr. Porrer. I would like to make my inquiry, if I may. 

Mr. McKay. I am one, if the question is addressed to me among 
others. 

Mr. Porter. You could not come back tomorrow ? 

Mr. McKay. No. 

Mr. Porter. Are there others who could not come back ? 

Mr. Snow. George Snow, representing the Federation of American 
Scientists ; although I might mention that probably someone else can 
come back tomorrow representing the federation. 

Mr. Porrer. Mr. Chairman, I think I will make my point of order 
that there is no quorum present. 

Mr. JoHANSEN. Will the gentleman reserve that for just a moment ? 

Mr. Porrer. Yes. 

Mr. JOHANSEN. In t/iat case, I wonder if we can plan to schedule 
a meeting of the committee this afternoon. I deplore just as much 
as the gentleman from Oregon the lack of a quorum, but I certainly 
am not going to spare any effort, so far as I am concerned on my side 
of the aisle, to see that there is a quorum present so there will not be 
dilatory tactics and delay in consideration of this vital legislation. 

Mr. Porrer. As the gentleman knows, I am not for dilatory tactics, 
but I am for having people heard by the committee. 

Mr. JonHansen. The gentleman can form his own conclusions on 
that point. 

The CuatrMan. We have nine members present, so there is not a 
quorum. If the gentleman is inclined to insist on his point of no 
quor a - course the point must be sustained. 

Mr. NNINGHAM. Will the gentleman permit this witness to com- 
plete his testimony # ¢ 

Mr. Porter. I will hold up the point of no quorum until this wit- 
ness concludes. 

Mr. McKay. Thank you. 

When the portions of the legislative proposal I have already quoted 
are combined with the definition of national security, we find that 

40101—60-———7 
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the legislative determination is that all Federal employees “are 
deemed to be employed in an activity of the Government involving na- 
tional security.” 

Mr. Jomansen. May I interrupt, Mr. Chairman. 

Do I understand this holding up of the point of order of no quorum 
goes to the point of the completion of the questioning of this witness? 

The Cuarrman. That is correct. 

Mr. Porter. I may or may not hold it up. 

Mr. Jowansen. The gentleman either agrees to it or he does not. 
Let the record be clear right now. 

The Cuatrman. I thought you agreed that you would defer making 
a point of order until this witness was through. 

Mr. Porter. If the questions are worth while. 

Mr. Jonansen. I am not going to engage in any questioning of 
this witness if it is to be on the basis of your determination as to the 
appropriateness of those questions. 

Mr. Porrer. That is your choice. 

The Cuatrrman. Proceed. 

Mr. Jonansen. To be sure, it is my choice. 

Mr. McKay. The net result under the bill would seem to be that any 
Federal employee could be dismissed pursuant to these summary 
procedures not only for disloyalty, which is the presumed aim of the 
bill, but as well for any reason, whether specified or not, because 
every employee is deemed engaged “in an activity of the Government 
involving national security.” 

I would guess that such a result, which seems to me absurd on the 
face of it, was certainly not the intention of the bill, and perhaps 
would not ever receive that particular construction, but as drafted 
it is open to the possibility that any person can be discharged for 
any reason in the Federal employment service as well as for disloyal- 
ty reasons. This would seem to run counter to all the provisions which 
have been written into legislation in the past to protect the tenure of 
civil service employees. 

I submit that an intelligible definition of “national security,” con- 
ceding that it is an elusive concept at best, has completely escaped the 
draftsmen in this instance. 

Mr. Rees. What is that? 

Mr. McKay. That there is no intelligible definition of “national 
security” in this bill, because it seems to do two things: It defines it 
first in the fairly traditional sense of internal subversion and external 
aggression, and then says, in addition, all employees are engaged in 
national security projects. This to me does not make any real sense. 

The proposed standard for termination of employment, it seems to 
me, therefore, is unworkable at least, and possibly unconstitutional 
since it is no standard at all. 

You come, then, to the point of my primary concern, the denial of 
the right of confrontation, which seems to me inherent in this pro- 
posal. Even if the standard for discharge were sufficiently compre- 
hensible, which I have already suggested I think it is not 

Mr. JowHansen. May I interrupt at this point just to ask this 
question. 

Mr. McKay. Yes, sir. 

Mr. JoHansEeN. I wonder, does the witness have any suggestions to 
offer in his statement or, if not, would he supplement his statement 
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with any suggestions as to the manner in which he would define na- 
tional security for the purposes of this legislation ? 

Mr. McKay. I have nothing in my statement, Mr. Congressman, 
but let me just suggest that the definition that is already in the bill, 
exclusive of the last sentence, certainly would be incomparably prefer- 
able to the full definition th: at is there now. As it reads at the present 
time, “ ‘national security’ means all governmental activities of the 
U.S. Government,” and so on: 
including but not limited to activities concerned with the protection of the 
United States from internal subversion or foreign aggression. 

This has difficulties, in my judgment, but is at least preferable to the 
complete section as it reads including the final sentence: 

All employees of any department or agency of the U.S. Government are deemed 
to be employed in an activity of the Government involving national security. 
This, it seems to me, goes far beyond the pale of making any sensible 
definition. All it says is that all Government employees are now 
potential security risks. This seems to me on the face of it not true. 

Mr. JoHANSEN. We will pursue the matter later. 

Mr. Lestnsx1. Mr. McKay, do you feel that any individual working 
for the Federal Government, if he should be a Communist, should 
work for the Federal Government / 

Mr. McKay. No, sir; not necessarily. I think maybe that is not 
really the issue, because there are other ways to root Communists or 
other undesirable employees out of the Government than the pro- 
posal which is here pending. There are existing procedures which per- 
mit that. What I am suggesting is that this proposal eliminating the 
procedural safeguards which exist as to other employees at the present 
time goes too far in casting doubt upon the loyalty of all Government 
employees. It is really the lack of procedural safeguards that I object 
to primarily. It is that which I want to discuss. 

Mr. Lestnsxi. My colleague, Mr. Johansen, says procedural safe- 
guards are not infringed upon. Is that right? 

Mr. McKay. If I understand you correctly in your intent, Mr. Con- 
gressman, it seems to me, as I said before, that the United States has 
not only the right but an obligation to protect itself against disloyal 
persons in its employ. To me, the very critical thing is the way in 
which that is done. 

Mr. JoHANsEN. In view of the use of the phrase “not necessarily,” 
would you care to state categorically whether you believe there should 
be any opportunity for any Communist to be in the service of the 
Government, whether in a sensitive or nonsensitive agency ? 

Mr. McKay. Yes; I believe I could answer that categorically, Mr. 
Congressman. I do not think there is any place for a member of the 
Communist Party in the Federal service. 

Mr. Jonansen. Or for any person known to be or who there is rea- 
sonable cause to believe is under Communist discipline ? 

Mr. McKay. There I may have to depart from you, because I am 
not quite sure what it means to say “reason to believe.” It is here 
that I think the procedures are so important. It is necessary to estab- 
lish what the person is or what he does. 

You mentioned the Cole case earlier. I would say, on the evidence 
we have, there is no reason to believe that Mr. Cole should not have 
been in Government employment. The charges were that he was be- 
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lieved to have associated with members of the Communist Party and 
that he had sympathies with the Communist P: arty. Those charges 
were not proved. Granted, in the posture of the case there was no 
occasion to prove them, but on the evidence we have I would say a dis- 
charge is not called for. 

My suggestion, the real thrust of my argument, is that it must be 
established that a person is a member of the Communist Party or ad- 
vocates something unlawful, for example. 

Shall I continue, Mr. Chairman ? 

Mr. Rees. Do you mean to say that you think Mr. Cole should not 
be dismissed from the Gov ernment service ? 

Mr. McKay. No, sir; I cid not say that, and I do not know. That 
is what I am really saying. On the allegations that were made 
against him, no substantiation was given. We do not know. I do 
not know, certainly, the kind of evidence that was in the Government 
files. That evidence was not, of course, made available to Mr. Cole. 

What I am saying is that on that allegation alone, I believe a dis- 
charge is not proper. This bill, it seems to me, permits discharges 
on allegations rather than upon proof, and it is to that extent a deroga- 
tion of our standards of fairness and justice. 

Mr. Jonansen. Do you attribute no significance to the statement in 
the decision of the Court that he did not, I believe I am correct, an- 
swer or refute the allegations? 

Mr. McKay. That is right. I do not believe that indicates he con- 
ceded the allegations. This was, as you know, a test case, and in order 
to test the validity of the President’s extension of the provisions of 
Public Law 733 to all departments and all positions, it was necessary 
to have this kind of square issue. On that basis we have no real de- 
termination as to whether he was or was not guilty of the things 
charged. He certainly did not admit it, I think. 

I am convinced that the so-called hearing which is provided in the 
bills under consideration is insufficient to satisfy the requirements of 
procedural due process. I say “so-called” hearing because it seems to 
me that the bills do not guarantee a hearing at all. If this is correct, 
as I shall try to demonstrate, it may be that giving the appearance of 
a hearing is worse than giving no hearing at all. It is probably not 
as harmul to an individual employee to be dischar ged without stated 

‘ause and without any pretense of an opportunity to answer as it is to 
be discharged on national security grounds after what the unsophisti- 
cated outsider would believe was an adjudicatory-type proceeding be- 

sause it is labeled a hearing. Therefore, I suggest that if in fact it is 
a a hearing in the sense we mean in the Anglo-: American system of 
jurispr udence, then a person is worse off to have been given this kind 
of a lopsided opportunity to answer than if he were simply summarily 
discharged in the first place. 

Mr. Sutetey. May I ask a question at this point. Would you care 
to claritfy just a little more there? Is it your belief that the hearing 
these people have, and would have under the present bill if enacted, 
would not be a fair hearing? Isthat what you mean ?. 

Mr. McKay. Yes, sir. 

Mr. Surertry. It isa procedural thing which does not give them the 
basic rights they are entitled to? Isthat your opinion ? 
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Mr. McKay. Yes, sir; that is my belief. Mr. Justice Jackson had 
some very appropriate words on this subject at one time which I can- 
not quote exactly, but he said something to the effect that the pro- 
cedural standarc ds, t the way in which we do things in determining 
cuilt or innocence or liability or nonliability, are really more im- 
portant even than the substantive standards by which those decisions 
are arrived at. Thus, for example, he went on to say, more strikingly 
and which only Mr. Justice Jackson could have said, he would prefer 
to be tried under the procedural system of the Anglo-American struc- 
ture but using the Soviet substantive standards, than the reverse, 
and he would fee! there was more likelihood of a just result to him. 

Mr. Suretey. Have you anything in your statement to clarify that 
just a little bit more ¢ 

Mr. McKay. I hopeso. It is my intention to do so. 

Mr. Suretey. Thank you very much. 

Mr. McKay. The suspension which is provided for may be without 
any stated reason other than presumably a finding, without elabora- 
tion, that there is a national security involvement. The reasons even 
for ultimate discharge need be stated to.an employee who demands a 
hearing only, in the language of the bill, ‘tas specifically as security 
considerations permit.” 

Most serious of all, at the so-called hearing there is no provision for 
the disclosure of the evidence or witnesses on which was based the 
suspension and on which could similarly be based an ultimate dis- 
charge. That the employee may present evidence in his own behalf 
in answer to charges incompletely stated to him scarcely seems suffi- 
cient to satisfy elementary concepts of fairness. And, indeed, such 
a procedure would be far from acceptable in a criminal proceeding 
in a Federal court where the sixth amendment requires full oppor- 
tunity for cross-examination. Even civil courts do not decide issues 
of contract, tort, or property upon the presentation in open court of 
only one side of a case, allowing the other party’s evidence to be con- 
sidered ex parte without opportunity for cross-examination or other 
effective answer. 

The importance of cross-examination, then, in an adversary system 
of justice—cross-examination being the thing which is denied here 
essentially—the importance of cross-examination in our adversary 
system of justice hes been strikingly stated by Dean Wigmore, the 
outstanding expert on this point. Hesaid: 

Cross-examination is beyond any doubt the greatest legal engine ever invented 
for the discovery of truth. However difficult it may be for the layman, the 
scientist, or the foreign jurist to appreciate this its wonderful power, there has 
probably never been a moment’s doubt upon this point in the mind of a lawyer 
of experience * * *,. If we omit political considerations of a broader range, 
then cross-examination, not trial by jury, is the great and permanent contribu- 
tion of the Anglo-American system of law to improved methods of trial procedure. 


I repeat, the so-called hearing provided for in these bills is one in 
name only. I urge you to note carefully the lack of fairness that lies 
at the very heart of the prescribed procedure. As I am sure other 
witnesses have urged before me, there is no sufficient threat in non- 
sensitive Government employment as it stands today to warrant such 
a striking invasion of the personal liberties of all Federal employees. 

Mr. Jonansen. Mr. Chairman, may I clarify a point there. 
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Do the procedural matters to which you object and which you feel 
are inadequate go to the cases of loyalty in sensitive positions as well 
as to cases in nonsensitive positions ¢ 

Mr. McKay. Yes, sir. In my judgment, even the present pro- 
cedures, although they give some more rights than those in the pro- 
posed bill, are also at least in part defective in this regard. In my 
judgment, the Government has an obligation to prove by convincing 
evidence, or at least with opportunity for identification of witnesses 
and evidence and cross-examination, what the charges are upon 
which the discharge is based. 

It is for that reason that I answered your earlier question by saying 
that I am not so concerned about what the standards for discharge are, 
that is, the grounds for discharge, so long as the grounds are proved 
in the case of the individual employee. It is this which is my chief 
concern. 

Mr. Jowansen. I just wanted to make clear for the record that your 
concern regarding procedural methods and the lack of safeguards 
relates to the sensitive area cases as well as the nonsensitive. 

Mr. McKay. That is correct, sir. I have objections to the present 
structure. They become more serious as they are carried over to non- 
sensitive positions, a fortiori, and they are aggravated still further 
by the loose standards in this bill, still looser than anything in the 
present structure for hearing procedures. 

The constitutional aspects of this issue, that is, the denial of the 
right of confrontation, are before the U.S. Supreme Court at the 
present time in one case arising under the present loyalty-security 
program 

The CHatrMan. Do you refer to the Greene case ? 

Mr. McKay. I am referring right now to the Vitarelli v. Seaton 
case, a Federal employee case. It arises also in two cases under the 
industrial personnel security program, one of which is the Greene case, 
the other of which is the Taylor case. 

Mr. JoHaNnsEN. Does the first case you mentioned involve an em- 
ployee in a sensitive area ? 

Mr. McKay. No, sir; I think he is not. He was a Department of 
the Interior employee, I believe. My understanding is that the origi- 
nal discharge was premised on the assumption he was in a sensitive 
position. That discharge was vacated and he was discharged on other 
grounds. The question of confrontation is at least tangentially at 
issue in that case. It can be decided on other bases. 

If in those cases the Court holds the procedures now provided for 
discharge from sensitive positions or nonsensitive positions to be un- 
constitutional, a fortiori, the procedures here suggested to be extended 
to all other positions as well would be similarly invalid. But even if 
there should be no square ruling on the constitutionality question by 
the Supreme Court, as it is possible that it might be decided on stat- 
utory grounds, still I would urge rejection of the summary and 
unfair procedures which I believe are inherent in the bills before 
you today. 

The last point which I wanted to make in my statement, very 
briefly, is that of foreclosure of judicial review. The proposal in the 
bill is to make the administrative determination final, thus precluding 
judicial review. I do not believe this is possible. If the Federal 
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courts are persuaded that constitutional rights of employees are in 
jeopardy, they will review the administrative determinations for pos- 
sible constitutional defect. It can’no longer be urged that Govern- 
ment employment is a mere privilege which m: iy be granted or 
withdrawn on the whim of the administrator. 

Mr. Rees. Mere privilege? 

Mr. Mckay. Yes, sir. 

Mr. Rees. What do you mean by “mere privilege” ? 

Mr. McKay. That it is a privilege rather than a right. In other 
words, that it is a privilege in the sense that it has no protection from 
the Constitution. You will recall in Bailey v. Richardson, really the 
first of the loyalty-security cases, the Court of Appeals for the District 
of Columbia described Government employment in those circum- 
stances as a privilege and not a right. But since that time the Su- 
preme Court has spoken quite clearly in at least two cases, both by 
Mr. Justice Clark, to suggest that there are rights of public employ- 
ment which are protected and which have constitutional assurance 
against discriminatory discharge. It is only that point which I 
make now. 

Quite clearly, as the Supreme Court has said, at least in dictum, 
discharges based on grounds of race, political, or religious discrimina- 
tion would be stric ‘ken down. It seems to follow that other constitu- 
tionally defective bases for job termination would also be scrutinized 
by the courts and would similarly be rejected if constitutionally 
defective. 

In short, it is my earnest conviction that these bills should be 
rejected as unnecessary, unworthy, and possibly unconstitutional. 

Mr. Jouansen. I would like to direct to you the same question I 
did to Mr. MacKay, and that is the question of whether the rights of 
Government employees go to the point of including a denial to the 
Government of the right of discharge for the invocation of the fifth 
amendment. 

Mr. McKay. This Mr. McKay might differ with that Mr. MacKay 
in part. If I understand your question as saying “might the Govern- 
ment automatically discharge any Government employee who pleads 
the fifth amendment,” I would say that question already has been 
decided by the Supreme Court in the negative. 

Mr. JouHAnseN. My question goes to the invocation of the fifth 
amendment in conjunction with and directly related to a hearing 
or to charges bearing on the employee’s loyalty or bearing on the 
employee’s performance of his public trust as a Federal employee. 

Mr. McKay. Yes, sir. I would give the same answer. It requires 
explanation because it may sound a little startling. 

In the Slochower case, decided by the Supreme Court in 1956, the 
Supreme Court held a similar provision in the New York City 
charter, section 903, which provided for the automatic discharge or 
termination of any employee, public school teachers involved in that 

case, who pleaded the fifth amendment. He could be discharged sum- 
mi ily. The Court said this was not possible. 

Since then the Court has said that when a person pleads the fifth 
amendment in connection with the discharge of his duties of public 
trust, this is grounds for further inquiry, and we are back to the same 
point you raised earlier very correctly. There are grounds for further 
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inquiry. If that plea of the fifth amendment, refusal to answer ques- 
tions relating to his job, raises other doubts about the discharge of his 
duties or his ‘loy alty, then he may be discharged upon that finding, but 
not simply for the plea of the fifth : amendment. 

Mr. Jonansen. What effect would the invocation of the fifth amend- 
ment in obstructing the determination of the very facts which, if es- 

tablished, would warrant the discharge of the employee, have on the 
employee ? 

Mr. McKay. I do not think it is possible under the Constitution if 
that is all there is. I am not suggesting that this is an employee who 
should remain in Federal employment, but that further inquiry is 
justified, and very likely will reveal that here is a man who does not 
deserve the right of Government employment, but only upon that 
further proof is discharge permissible. 

The fifth amendment may be invoked by the innocent as well as the 
guilty. 

Mr. JoHansen. Iam perfectly aware of that. 

Mr. McKay. Therefore additional proof is required before the dis- 
charge can be made, and automatic severance is the only thing not 
possible. 

Mr. Jouansen. Let me phrase the question a little differently. Do 
you believe that a refusal to give accounting for one’s performance or 
one’s fitness for Government service should be a cause for dismissal ? 

Mr. McKay. No, sir; and I do not think it is exactly the same ques- 
tion. Where the Government official asks, in connection with his or- 
dinary routine, for reports, for instance, from the employee, or status 
of his work, or anything like that, and the employee refuses to give 
it, not pleading the fifth amendment, for example, then of course 
he may be discharged as not living up to his obligations of duty. 

Mr. JOHANSEN. Might I use an analogy, and I trust it is a fair and 
proper one. 

If a bank employee were under investigation with respect to alleged 
embezzlement of funds, and with respect to that accusation invoked 
the fifth amendment, would you feel that there was an absolute denial 
of right on the part of his employer to discharge him, or at least 
suspend him ? 

Mr. McKay. In private employment there is no such guarantee, and 
he might be discharged. I would say even there the employer should 
look further and find out what the reason was. Probably he has 
grounds for discharge. 

Mr. JoHAnseNn. In other words, you are saying that the Federal 
Government as an employer of persons charged with public trust 
under an oath of office has a protection and that the Government lacks 
a protection existing in private employment ? 

Mr. McKay. Let me put it this way instead. If the Government 

vants to do that, it seems to me the way to approach it, not neces- 
sarily the way I would approve, is to require of Government employees 
that they waive their right to plead the fifth amendment. I do not 
like that step for other reasons because it seems to me a diminution 
of rights simply because they are Government employees. However, 
this has ben held constitutional, something like this. This might be 
a better way to say in advance that as a condition of employ: ment, 
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a person waives his right to immunity from prosecution and perhaps 
his plea of the fifth amendment. 

As I say, I do not like it and I am not sure it would hold up, but 
it is likely to accomplish the same thing. 

Mr. JoHANSEN. It isa useful suggestion. 

Mr. Suiperey. I have a tendency to agree with you to a degree on 
this and appreciate your information this morning. 

I would like to have you comment on what you think about the 
present procedure in our military services where a person is guilty 
until proven innocent, and give us your feeling about that. 

You testified the hearings we have had in the past are unconsti- 
tutional or might be unconstitutional. How do you feel about the 
military courts on that ? 

Mr. McKay. I probably will have to say I do not know enough 
about it to answer your question intelligently. If you talk about 
courts-martial procedures, I was not aware that a person was guilty 
until proved innocent. 

My understanding is that the services still have the burden of proof, 
although there are some of the procedural devices that are written 
into the Constitution as to non-military trials not being included. 
I always thought the burden was on the Government in both cases. 

Mr. Porrer. I think you have proven your case, and the bill should 
be rejected as perhaps unconstitutional. You have been a fine wit- 
ness. I am sorry more of these chairs were not filled so they could 
have heard your testimony. 

What you have said is in the best tradition of the school you repre- 
sent. The man who formerly headed your school, Mr. Vanderbilt, 
I am sure would have testified in the very same way. 

Mr. McKay. I am sure he would. 

Mr. Porter. You did not comment in detail—though you already 
made your case against procedures—on this. Having a mandatory 
appeal from the Civil Service C ommission, would you care to com- 
ment on the kinds of appeal, and I put it in quotation marks, which 
an accused employee would have on a record made by the direction 
of an agency head which would not be an appeal in the normal sense 
of the word? 

Mr. McKay. It would not satisfy what we normally consider such. 
It is a one-sided record on which an individual is charged with the 
most serious allegation which could be made against an individual, 
his loyalty. He “does not have an opportunity to answer that. 

Any review procedure which does not disclose to him and to the 
court the basis for the determination against him seems to me insuf- 
ficient. 

Mr. Porter. You are familiar with the suitability basis for dis- 
charge, I think. 

Mr. McKay. Only in a general way, sir. If you have a specific 
question I will try. 

Mr. Porter. We have had some cases come before us about people 
who for various reasons have suspect loyalty. 

Under suitability requirements all of these cases that you men- 
tioned, Mr. Rees, could have a reasonable doubt as to the loyalty of 
those people, assuming the allegation is correct. Under suitability 
regulations, suitability practices, these people could be rejected. 
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This goes to your point that the legislation is unnecessary, Mr. 
McKay, and also you are aware of the Internal Security Act of 1950 
and the Hatch Act, both of which specifically say no Communist 
should be employed by the Government, which also goes to your point 
that this is unnecessary. 

Do you wish to comment on that? 

Mr. McKay. I want tosay that Professor Brown’s statement, which 
I think you all have, elaborates those points in considerable detail. I 
am sorry he could not be here because he is unusually expert in these 
matters. 

He now has the outstanding treatise on loyalty and security pub- 
lished last year. It is a very effective st udy and I hope you will all 
have a chance to study in detail Mr. Brown’s comments because they 
are very worthy, I think. 

The CuHarrman. Mr. Brown represents the American Civil Liber- 
ties Union, also? 

Mr. McKay. He represents them officially. I do not. 

The CuarrMan. This statement indicates that you are representing 
the American Civil Liberties Union and that you also are representing 
Mr. Brown. 

Mr. McKay. That is an amendment of today’s proceedings in view 
of the fact Professor Brown could not be here. 

I share his views on these points and I am delighted to represent 
the American Civil Liberties Union. 

The CuHarrman. You both represent the American Civil Liberties 
Union ? 

Mr. McKay. Yes, sir. They had no part in the preparation of my 
statement. 

I may go further on denial of confrontation than does the union, 
so on that I spoke only for myself. 

Mr. Porter. If in your opinion there should be procedural due 
process for any employee of the U.S. Government prior to his being 
designated as a loyalty or security risk 

Mr. McKay. Yes, sir. 

Mr. Porter. That is not yet the Supreme Court’s position. 

Mr. McKay. It is not. The Supreme Court never has ruled 
squarely either way on that subject. They may this spring for the 
first time have an opportunity to do so. 

Mr. Porter. Are you familiar with the Wright bill? 

Mr. McKay. I saw it only this morning. I ‘looked only at the pro- 
vision I was concerned with, the con frontation aspect. 

Mr. Porter. What did you think of it? 

Mr. McKay. In that respect, although it is not perfect, it is infi- 
nitely superior to the bills before you today. 

Mr. Porrer. You refer to the fact that the bill does not make it 
necessary for the FBI people to—— 

Mr. McKay. This is the only exception. Whereas the present bills 
make an exception to anyone as to whom the agency head wishes to 
refuse to disclose. 

Mr. Porrer. I don’t know whether or not you are aware of it, but 
the Wright bill is in effect being considered simultaneously with the 
Walter bill. I would like very much to have the advantage of your 
judgment on its various phases. 
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I would like to have you submit to us a statement analyzing the 
Wright bill. 

The CHairman. Perhaps the witness is prepared to discuss it. 

Mr. McKay. I have not seen it until this morning and I have not 
read it by any means. 

If you wish, I would be glad to do so. 

The CHarrMAn. Very well. That may be done. 

(For the statement referred to, see p. 211.) 

Mr. Porrer. Your own opinion, it is perhaps unconstitutional, and 
it has not been decided, but you think the Walter bill would be un- 
constitutional were it enacted ? 

Mr. McKay. It is my judgment it should be held unconstitutional. 
I find these proposals even more objectionable than the ones before 
the Supreme Court. 

Mr. Porter. Giving your expert opinion as a professor of law, you 
study these matters, and in your opinion would it be likely to be held 
unconstitutional ? 

Mr. McKay. I think so. 

Mr. Porrer. This will not be binding on the Supreme Court. 

Mr. McKay. I really have no prediction on that score. I have 
studied it rather carefully. The best I can say is that I am hopeful. 

Mr. Porrer. Thank you very much. I am glad you could be here. 

Mr. Rees. I believe you said you would go further than the organ- 
ization you represent in respect to confrontation ? 

Mr. McKay. Yes, sir. 

Mr. Rers. You represent the American Civil Liberties Union here. 
You said on some points you would go further than the American 
Civil Liberties Union. 

Mr. McKay. On the confrontation issue. 

Mr. Rees. How far would you go? 

Mr. McKay. As I stated, I believe confrontation is indispensable 
in all these proceedings. The American Civil Liberties Union filed 
a brief amicus, at least in the Green case and perhaps in other cases, 
and on the confrontation issue they took the position that where over- 
riding national security considerations were terribly pressing, con- 
fidential informants might be withheld but all casual informants must 
be disclosed. 

Mr. WatuuaAvser. I would like to say this. As long as our distin- 
guished colleague from Oregon has introduced the name of the late 
great Arthur T. Vanderbilt, who upon his death resided in the con- 
gressional district I have the honor to represent, who was a friend of 
mine, who was chief justice of the New Jersey Supreme Court, former 
dean of the New York University Law School, and he intimated or 
said, I believe, that Mr. Vanderbilt would have testified a certain way 
today, I would just like to say for the record that no one knows how 
Mr. Vanderbilt would have testified. 

I sincerely wish he were alive and could have testified. I would be 
persuaded by a large extent by what Mr. Vanderbilt would have had 
to say in this matter. 

I thought I should correct the record. The distinguished colleague 
from Oregon said, I believe, that Mr. Vanderbilt would have testified 
against this bill, or words to that effect, were he alive today. 

Mr. Porter. Of course, that was my opinion, since I have no com- 
munication with him at this point, but I did work very closely with 
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him for 4 years in the American Bar Association work. I know what 
he felt about due process of law in cases like this. 

I feel sure were he sitting at that table he would have said the same 
thing approximately, and perhaps with even more force than our 
friend here. 

Mr. Jowansen. Mr. McKay, do you recognize a distinction between 
summary suspension as being something which in certain circum- 
stances might be imperative in the interest of national security and 
ultimate discharge ? 

Mr. McKay. I have not analyzed this in my own mind precisely, 
but my present feeling is that there may be a distinction. There are 
in the proposed bills provisions for backpay as to a person who is sum- 
marily suspended and then subjected to and offered reinstatement. 

There may be cases where immediate action is necessary in order to 
protect the national security, but let me add, as I think about it fur- 
ther, that this would be true only in the sensitive positions. I cannot 
conceive it would be true in a nonsensitive position that summary sus- 
pension would be necessary to protect the national security. 

This is assuming that sensitive and nonsensitive are properly de- 
fined, and I make no attempt to do that, but I believe it is fully within 
the competence of this committee to do so. 

Mr. JowHansen. A second question, and your last remark goes to 
that question. I appreciate the expression of confidence the witness 
has in the wisdom of this committee. I wish we might have his help 
in what seems to me a very difficult problem of drawing this distinc- 
tion between sensitive and nonsensitive positions, but. more specifi- 
cally can you conceive of positions and/or agencies which at a given 
time in a given set of circumstances and for reasons then prevailing 
is not a sensitive position or agency, but which at a subsequent time, 
due to a change of circumstances, might become a sensitive position, 
and how shall we deal with such a transition ? 

Mr. McKay. I think there would be no difficulty in redefining from 
time to time perhaps with authority to the Executive to set up stand- 
ards for determination of sensitive and nonsensitive positions under 
the guiding direction of the Congress. 

What would be the exact line of departure between a sensitive and 
nonsensitive position I do not know and I cannot say. 

I am very clear that there are many positions which are in no way 
sensitive in the sense of a possibility of jeopardy to the national 
security when national] security is defined in any intelligible sense. 

Mr. Jouansen. I understood, if I heard correctly, the gentleman 
from Oregon suggest, as he has in the past, quite honestly, I know, 
that there is no need for this legislation. One reason he cites in par- 
ticular is that in cases of the type the gentleman from Kansas, Mr. 
Rees, cited, which I presume would include the Cole case, the matter 
of terminating employment could be handled under suitability provi- 
sions of existing law. 

I am frank to say in the first place that if that is true, I should be 
very interested to know why the effective departments have not so 
handled them. I would like your comment as to whether you feel, and 
if so, why, that is true. 

Mr. McKay. I have no more insight into the minds of the heads of 
the executive departments than any of us have and into the spirit of 
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Chief Justice Vanderbilt, but I would guess it is not because they are 
not zealous to protect the Nation against security risks but they have 
not found there is a substantial threat to national security on the basis 
of the allegations which are advanced. 

Mr. JoHansen. Should they find such a substantial threat, is it 
your judgment that existing laws in the area of suitability do provide 
an adequate device for suc h separation ¢ 

Mr. McKay. Yes, sir; with one qualification, that I have doubts 
about some of the procedural guarantees present even in the existing 
procedures. 

Mr. JoHANsEN. If we were to abandon this project, and if we were 
to shift our effort legislatively and administratively to coping with 
this problem through suitability laws and procedures, would those 
who are so critical of the present instant legislation, including the 
American Civil Liberties Union, then focus their attack on the suita- 
bility approach . this problem to the end of frustrating it ? 

Mr. McKay. I cannot say what would happen on a particular 
proposal. 

Professor Brown has said at some length in his statement that he 
feels the time has come for a complete overhaul of all the Federal 
loyalty-security-suitability statutes and Executive orders. I would 
feel sure the union will welcome a complete reexamination of that 
structure, and I think would like to give constructive suggestions as 
well as what you might think are destructive in these areas. 

Mr. Dutsx1. You are in essence opposed to this legislation ? 

Mr. McKay. Yes, sir. 

Mr. Dutsxr. Would you have any suggestions to amendments / 

Mr. McKay. Amendments of the existing law and not this statute? 

Mr. Dutskt. This statute right now. 

Mr. McKay. My opposition is pretty much across the board, Mr. 
Congressman, so I would think in my judgment this one should be 
scrapped. 

Mr. Dutsxr. Any amendments would not correct this bill? 

Mr. McKay. No amendment which would preserve the spirit of the 
bill seems to me to satisfy the objections which I made to it. The 
definition of national security is inadequate. 

Mr. Dutskt. Legislation would have to be abided by. The spirit 
might be the intent. 

Mr. McKay. What I meant is that the whole thrust of the bill seems 
to be in the wrong direction. To cure what I find to be the defects 
in the bill would require a completely rewritten bill and a totally dif- 
ferent bill, and not the same legislation at all. 

Therefore I would think it would be better to start from a new 
approach. 

Mr. Duusxr. There were 35 professors who met at. Columbia Uni- 
versity some weeks ago with regard to this bill. Are you familiar with 
that discussion ? 

Mr. McKay. I know in a general way about it. I was not one of 
them. Iam sorry I was not one. I was not invited to participate. I 
would have been glad to. 

Objections were not only to this bill but other proposals also pend- 
ing before Congress at the present. time. 

The Cuarrman. Do you think Federal employment is a right or a 
privilege ¢ 








106 


FEDERAL EMPLOYEES SECURITY PROGRAM 


Mr. McKay. It is not quite either in my judgment, Mr. Chairman. 
It is misleading to talk in terms of privilege or right. What the 
Supreme Court has said, though, is that a person who has Govern- 
ment employment is protected to some extent by the Constitution from 
arbitrary or discriminatory discharge or other infringements, so in 
that limited sense there is a right not to be discharged on a discrimina- 
tory or unfair basis, but this is not to say that a person has a right 
to be employed, of course. 

The CHatrmMan. Do you believe that because of that possible risk, 
a Communist should be employed in a nonsensitive position by the 
Federal Government ? 

Mr. McKay. No,sir. As already indicated—I believe Congressman 
Porter pointed this out—there are provisions in the statutes today 
which proscribe that, and Mr. Brown in his statement dealt with that. 

Mr. JouHansen. You support those provisions? 

Mr. McKay. Yes, sir. 

Mr. Rees. The so-called thrust you describe in this bill is to get 
Communist sympathizers off the Government payroll, but you still 
oppose the biil? 

Mr. McKay. It depends on what is meant by Communist sym- 
pathizers. It is a loose term and this has been the difficulty with much 
of the program. It seems to me that persons who have had former 
affiliations or associations are tainted forever by something which 
really does not deserve the kind of severe penalty that is involved in 
discharge from Government employment on grounds of disloyalty, 
which is what it amounts to in the last analysis. 

Mr. Rees. You have an example in the Cole case. Do you think 
Cole should remain on the payroll ? 

Mr. McKay. I said before, and I would say the same thing again, 
that I do not know whether he should stay on the payroll or not. 

There was in the record allegation of association with persons of 
known or suspected Communist affiliation and sympathy with their 
views. 

None of these things were proved and in the posture of the case 
there was no occasion to prove or disprove them. 

It came up, as Mr. Johansen pointed out, on different grounds. 

Mr. Rees. I do not think the charges were denied. 

Mr. McKay. No, sir; but they were not admitted, either. 

The CuarrmMan. How would you get rid of a subversive in a non- 
sensitive position ? 

Mr. McKay. Under the existing law, sir. 

The CHarrman. What are they? 

Mr. McKay. Under the provisions for refusal, disqualification from 
hiring, and opportunity to discharge within 18 months during the 
probationary period. Then in the various situations under the Hatch 
Act, Veterans’ Preference Act, or under the La Follette Act. 

Sach of these acts permits, with some procedural safeguards, the 
kind of discharge you are talking about. 

Mr. JowHansen. On what basis would the discharge rest ? 

Mr. McKay. In these I believe the language varies somewhat but 
broadly it is nonsuitability, and specifically under the Hatch Act it 
is a member of a party which advocates the overthrow of the Govern- 
ment by force, as I recall it. 
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Mr. JoHanseNn. You think, then, the categories of genuine loyalty 
or security risks which do not fall under the technical cover of actual 
party membership could be dealt with effectively and adequately by 
these existing laws? 

Mr. McKay. Yes, sir; to the extent there is any danger to national 
security. 

I am not saying, however, that every a who ever has belonged 
to an organization which has been listed by the Attorney General or 
by the House Un-American Activities Committee, every person who 
ever has belonged to one of those is within the category who is a 
loyalty-security risk. 

I think more evidence should be adduced before such a person can 
be or should be discharged from Government service. 

Mr. JoHansEn. I do not want to burden the record, but in what 
general category and of what types would that additional evidence 
need to be? 

Mr. McKay. It would need to be evidence to the effect that he was 
actually or seriously likely to be disloyal to the United States and in 
a position to do the United States some positive harm. 

That is not an articulated standard for legislation, obviously, but 
it is that kind of thing. 

Mr. JoHaNnsEeN. Unfortunately we are struggling with the prob- 
lem of getting articulated statements for legislation and in legislation. 

Mr. McKay. I understand that, and therefore as far as I have gone 
today it is to say that what I believe you are seeking to do is ade- 
quately done under the present laws, and even though I personally 
would have some objection to some phases of those as they stand at 
the present time I think they are infinitely superior to the proposal 
and at the same time they will allow the job to be done of protecting 
the Nation, with which we are all concerned. 

The CHatrman. What are your objections to the laws to which 
you referred ? 

Mr. McKay. Threefold briefly. First, definition of national se- 
curity, that is embracing all employees within the national security 
concept is a defective definition. 

Second, the fact there is no provision for confrontation of adverse 
witnesses, no sufficient requirement that the charges be stated fully 
and fairly to the employee. 

Finally, the attempt to preclude judicial review. 

In brief these are my principal objections. 

The CuarrMan. You believe communism is a menace to our Nation 
and to our safety ? 

Mr. McKay. Yes, sir. 

The Cuairman. You do not think it is a mere myth, then, as some 
would assert ? 

Mr. McKay. I do not think it is a mere myth. I think the threat 
has been somewhat exaggerated so that we have been inclined to use 
more repressive techniques than are really called for by the realities of 
the situation. 

Mr. Jouansen. In what particulars would you say it is exag- 
gerated ? 

Mr. McKay. I am not qualified to give details, but to this extent: 
Over a large number of years now there have been screenings and re- 
screenings of Federal employees on fairly loose standards, and it 
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seems to me very unlikely that there are any important cases of real 
disloyalty in the Government at the present time. 

I would want continued alertness, for changes in heart, or new 
persons who might infiltrate, but there is no real evidence that there 
is any serious threat, within the Government, and attention might be 
turned to more profitable avenues of investigation. 

Mr, Jouansen. Certainly it was not overemphasized during World 
War II when we opened the gates completely in the Government; 
was it ¢ 

Mr. McKay. I am not sure that I understand your question, 
Opened the gates in what sense? 

Mr. JowAnsen. In the sense that Communists, because they were 
in some way identified with our great and friendly ally, were not such 
bad folks after all. 

Mr. McKay. I am not sure communism, as such, was looked on 
with much favor during World War II. To the extent that it ever 
had a brief period of favorable public reaction I suppose was in the 
thirties. By 1940 there was little public sympathy with communism, 
as such. 

Mr. JoHaNnsEN. I am not speaking of public sympathy but official 
sympathy here in Washington. 

Mr. McKay. Iam not aware of it. 

Mr. Barry. I am sorry I was not here earlier. I had to divide 
my time between the Government Operations Committee and this 
committee this morning. 

[ am sure I would have been benefited by your testimony. 

There are several things, and one thing i in particular, that you have 
brought up which flags something in my mind which over the years 
has been bothering me, the confrontation of accuser and the accused. 

Would you be in favor of the FBI being required to turn over their 
files upon investigative matters where they had pinpointed a security 
risk within the Government ? 

Mr. McKay. With qualifications. I cannot answer the question 
vategorically. 

What I have suggested here is that a Federal employee, once he is 
on the rolls, should not be discharged until there has been sufficient 
proof of the reasonable doubt of his loyalty, which is all that is re- 
quired at the present time. 

My feeling on that is that the Government can bring sufficient 
evidence to bear on the public record to warrant discharge of anyone 
who is really a genuine security risk without jeopardizing whatever 
files of the FBI necessarily are confidential. Therefore I am certainly 
not suggesting that the FBI files be thrown generally or widely open. 

I do not believe it is nec essary. 

Mr. Barry. But you are also suggesting that possibly the FBI files 
would be admitted as evidence. 

Mr. McKay. Again not necessarily, because all the Government has 
to prove in the cases under the existing legislation and Executive 
orders is that the person’s continued employment is not clearly con- 
sistent with the national interest of the United States. 

This is not a very high standard of proof. It is nothing like the 
standard in criminal proceedings or even in ordinary civil, proceed- 


ings. 








ee RT» 





FEDERAL EMPLOYEES SECURITY PROGRAM 109 


I suggest if the Government cannot produce on the open record 
casual informants, for whom there should be no protection, or evidence 

gotten from confidential agents sufficient to satisfy that very limited 
burden, then there is no justifie ation for discharge. 

Mr. Barry. But if the FBI did turn up information of some in- 
formants and the nature of the informant was such that it would be 
to the best interest of the Nation not to reveal it, you still would admit 
the evidence for discharge and not require the informant to be re- 
vealed. Is that correct ¢ 

Mr. McKay. In the very extreme case it might become necessary 
for the Government to chose between disclosure of that evidence or 
continued employment of the individual. 

My main point is that I do not think that extreme case ever arises. 
If the person is a genuine security threat to the United States, I be- 
lieve that the ingenuity of the FBI is sufficient that they can produce 
enough evidence on the open record, without jeopardy to their files, 
that ‘they can convince the administrative hearing board and satisfy 
the courts that his continued employment is not clearly consistent 
with the national interest of the United States. 

This has not been the problem in the past. 

Mr. Barry. You do not think such a procedure gives vent to the 
sympathizers of communism and to a certain extent the very extreme 
civil liberties group to go out and proclaim that the Government is 
conducting and dismissing by virtue of facts not presented in accord- 
ance with standard proce edures or evidence ? 

Mr. McKay. I donot think so. 

Mr. Barry. Does that not create constant turmoil in behalf of our 
opinion writers at times and seriously disrupt the orderly process of 
being employed in Government, worry that might come over em- 
ploye ees, constant turmoil, and that kind of accusation ? 

It seems to me so many writers love to give total expression to their 
views with regard to any employee being discharged, or the right of 
any individual being infringed upon without adequte due process of 
law. It seems you are treading on very dangerous ground. 

Mr. McKay. Of course I am sure you would agree with me that 
none of us favors discharge without due process of law, if you mean 
by that constitutional standard. 

The real problem is to determine what is due process of law in this 
context and how at the same time to protect the national security. 

Speaking for myself certainly, and I am sure I speak for the union 
in this respect, too, there would be no urging that Federal employees 
should never be discharged when it can be established that there is a 
demonstrable threat to national security, internal security, or external 
aggression. 

The feeling which I have, as I say, perhaps even more strongly than 
the union, is that these matters under existing standards can be proved 
and the Government should be put to the proof, and it should not be 
allowed to discharge, take a person’s employment away on the taint 
of disloyalty without adequately establishing that there is in fact 
reason to believe disloyalty is the case. 

Mr. Barry. You feel he should face his accuser ? 

Mr. McKay. Yes, sir. This does not mean that every person who 
has reported to the FBI adversely on an employee must be brought 
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before the administrative board or the court, but only enough of them 
who can be, as the FBI might put it, surfaced, who will establish that 
continued employment is perhaps inconsistent with the national in- 
terest of the United States. 

That is a very loose standard. This can be easily settled. 

Mr. Barry. Do you not feel that if that were a condition very few 
people would be willing to offer evidence if they felt they had to face 
up to meeting the person they were accusing? Would it not tend to 
stifle any existing circumstance, and it might have a tendency toward 
Communist influence? 

Mr. McKay. I do not think so. Most of the evidence that is in the 
files against Federal employees at the present time is from the so- 
called casual informant, what I have sometimes called a one-shot 
informant. 

He has a story to tell about his fellow worker, a neighbor, or a social 
acquaintance. I am reluctant to believe that that person who gives 
the information to the FBI, believing that in so doing he is protecting 
the national security, would be unwilling to say the same thing directly 
face to face with the person whom he accuses. 

If he is unwilling I am not sure in my own mind his testimony is 
worthy of belief. Certainly in criminal proceedings and even in 
criminal proceedings we demand this as the first essential that an 
accuser be brought before the person whom he charges. 

I see no less reason when a person is charged with disloyalty. 

Mr. Barry. Those who readily have information are people who 
work for or with. 

Once a man has brought an accusation of disloyalty against anyone 
in the department, automatically if he is wrong he may put himself 
in such a position that he no longer can work there. 

Mr. McKay. The situation is the same where a person is charged 
with a criminal offense, that the evidence comes from the people who 
work with him or who know him best. There seems no real reluctance 
for them to make serious criminal charges. 

Mr. Barry. Sometimes the charge may not be serious in its initial 
form but later, upon investigation, such as in the Hiss case, it becomes 
more serious. 

Mr. Corsert. The witness took the position that most of the in- 
formers are casual informers. I am not sure that is true. 

This might be near the crux of our problem, because where the FBI 
has many professional informants, working at it over a period of years 
and feeding information, that is the very thing that concerns me. 

We know of several, at least I know of three in my own city, who 
have spent years as part of the Communist conspiracy and later have 
revealed themselves. 

How are we going to have these folks face an accused person with- 
out revealing themselves? 

Would it be sufficient, in the gentleman’s mind, if the information 
were simply stamped “from the FBI” and that would be adequate 
evidence? Why do we have to produce a witness ? 

Mr. McKay. For the reason that only through cross-examination 
under our system of jurisprudence is there really any opportunty for 
ascertainment of the truth. 





eet EAN 





on egecrmeentsns ote 


a ee 


rises 


FEDERAL EMPLOYEES SECURITY PROGRAM 111 


When allegations are made the only way we have ever found, and 
I have this in my principal statement which perhaps you did not have 
a chance to look at yet, the only way we have ever found to ascertain 
the truth on a contested matter, is by having the person who makes 
the statement or the accusation as in this case face up to the person 
whom he accuses and be given the opportunity to show mistaken iden- 
tity, show that he was not there, or to confound his accuser in what- 
ever other way may be appropriate. 

Mr. Corset. That is one side of the coin. The other side of the 
coin is that here is a person definitely disloyal. He has been accused 
of Communist leanings and has not denied it. We must assume that 
he is working for the overthrow of this Government. 

How in the world are we going to protect ourselves from that sort 
of thing if at the same time we give him all these legal protections 
to which any normal and loyal citizen is entitled ? 

That is what we have to resolve here somehow. 

Mr. McKay. This is not a serious barrier to the Government in 
prosecuting criminals under the Smith Act. In those cases they dis- 
closed the informants necessary to establish the case and with no re- 
luctance, knowing full well in criminal proceedings the only way a 
conviction can be gotten is giving the full confrontation for which 
I argue here. 

I suggest the same standard is appropriate in discharge of Govern- 
ment employee cases because the issue is essentially the same. It is a 
charge of disloyalty than which no more serious charge can be made 
in our society. 

Mr. Corsetr. The Government, which is all the people, has as much 
right to protection as the individual, has it not? 

Mr. McKay. Yes, sir. 

Mr. Corsetr. How can we do both? Do you have any suggestions ? 

Mr. McKay. Because in my judgment the Government has the 
superior sources to gather material adverse to the individual, if you 
wish, and it may do so and it may prove its case. 

I said the standard of proof required in Government discharge 
cases is a very relaxed one. It may prove its case without going into 
the confidential records. 

Mr. Corserr. You say that is a relaxment and then you ask for 
these safeguards. It seems there is a terrible inconsistency there. 

Mr. Barry. Mr. Corbett, my colleague, has pinpointed something 
of what was in my mind but not brought out. 

He mentioned an FBI agent who had been at work. I think I read 
some publicity of an agent ' who for 9 years had been an acknowledged 
Communist so far as the Communist Part y was concerned. Every step 
along the way he was getting information and filing it with the FBI. 

If at year No. 2 or 3 he had been brought in to testify to face the 
accused he would be destroyed insofar as any further work is con- 
cerned, so therefore Government faces the problem—do we weed out 
this fellow now or do we destroy the in we have as to what is really 
going on. Nine years is a long time to wait. 

Mr. McKay. Yes, sir. 

My feeling is, and I can prove this no more on the one side than it 
can be proved on the other side, of course, that in a case like that that 
with the reports that are available from the confidential agent, whom 
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we should prefer to protect if we can, with the information that is 
available from those reports a case can be built up on other nonconfi- 
dential evidence which will be sufficient as a basis for discharge of the 
Government employee. 

I find it hard to visualize in my own mind any case in which that 
would not be true. 

In the rare case in which my suggestion would not work it might be 
necessary for the Government to choose, if they felt it necessary to dis- 
charge the employee, to surface that informant necessary to prove 
the case. 

However, this assuring fairness in the thousands of other cases that 
are involved would be worth that small disclosure, it seems to me. 

Mr, Barry. You think the American Civil Liberties Union would 
be willing to pass a resolution suggesting to civil liberty leagues 
throughout the Nation that such a procedure was a just procedure 
when it happens ? 

Mr. McKay. Perhaps you were not here when I stated earlier on 
this question of confrontation I speak for myself and not the union. 
The union does not go in this respect as far as I do. 

The union has provided somewhere along the line where you would, 
between the confidential informant who in some extreme cases might 
be protected and the casual informant whom they believe never 
should be protected. 

I take the more extreme and perhaps indefensible position. I can- 
not prove the soundness of what I argue. 

On the basis of having read all the public statements on this point 
that Mr. Hoover has made and the other evidence available I have 
come to the conclusion that the risk of loss is not so serious as the 
gain that might be secured on the other hand in satisfying funda- 
mental standards of fairness. 

Mr. JoHANSEN. Am I correct in my impression, Mr. McKay, that 
there have been some Supreme Court decisions which seem to suggest, 
if not overtly state, that membership in the Communist Party partakes 
at least in certain respects of the same character as membership in 
any other political party ¢ 

Mr. McKay. No, sir. I know of no statement to that effect. 

There are statements in Supreme Court opinions, including the 
Dennis case, the conviction of the first 11 Communist leaders, that 
the Communist Party is different from other political parties. 

It seems to me this is the premise of the legislation. At least the 
Communist Party and the active elements are referred to there. 

Mr. Jouansen. Has there not been some ruling, and I ask out of 
my ignorance, which intimates that the question of right of associa- 
tion, supposedly attributed to the first amendment, goes to some ex- 
tent to the matter of membership in the Communist Party as a politi- 
cal association ? 

Mr. McKay. No, The Supreme Court has not had occasion squarely 
to rule on that. 

A case which is before them, Scales v. United States, may raise that 
question. 

In that case the charge against Scales is that he is subject. to indict- 
ment and conviction under the Smith Act simply for membership in 
the Communist Party. 
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If I were to predict decisions in this case, I would predict that the 
Supreme Court would hold that membership alone is insufficient to 
justify conviction. It must be membership plus something, such as 
plus advocacy of incitement to overthrow the Government. 

Mr. Jouansen. In other words, are you disposed to feel that a 
decision would be in order holding to that position ¢ 

Mr. McKay. I would personally oppose it. 

Mr. Jonansen. In other words, you would feel membership in 
the Communist Party ipso facto is a crime, or at least is a disqualifica- 
tion for Government employment ? 

Mr. McKay. I reversed your question. I misunderstood it. 

I believe membership in the Communist Party without more should 
not be indictable as an offense against the laws of the United States. 

As to Government employment I would say, as under the existing 
statutes, a member of the Communist Party need not be employed by 
the Government and the Government can discharge. 

Mr. Rers. You wouldn’t want him employed in the Government, 
would you? 

Mr. McKay. No, sir. 

Mr. Jonansen. How can you deny a Communist the protection 
of that right of Government employment if you deny to him the 
status of a criminal act by party membership 7 

Mr. McKay. I think there is a difference between punishing a man 
for what he believes and those with whom he associates, which I would 
object to, and saying the Government must without objection take 
into its employ, into its embrace, as it were, a member of that ideology. 

Mr. JOHANSEN. Iam arguing that the Government must not tolerate 
his employment. 

Mr. McKay. Yes, sir, I think the Government may set standards 
of employment, and that would be a permissible standard. 

Mr. JOHANSEN, You think they should? 

Mr. McKay. Yes, sir. 

Mr. JOHANSEN. Even though you do not think it ought to be an 
indictable offsense ? 

Mr. McKay. That is right, sir. 

Mr. JowaNnsen. You base the fact you do not think it should be an 
indictable offense on the matter it goes to a person’s beliefs? 

Mr. McKay. Yes, sir. 

Mr. JoHANSEN. Is that correct ? 

Mr. McKay. Yes, sir. 

Mr. JoHANSEN. And that membership in the party, you hold, is 
not ipso facto something more than a belief but is an enlistment in a 
conspiracy of treason. 

Mr. McKay. I think you have gone a little bit beyond me. I am 
not sure. 

Mr. JoHansEN. Is membership in the Communist Party, member- 
ship in a conspiracy against the United States or membership in an 
association, based on mere belief ? 

Mr. McKay. So far as anything definitive, even from Congress, 
has come, membership alone is not unlawful. The Communist Party 
as such has not been outlawed. 

If at some future date there should be an attempt to outlaw it, it 
should have to be decided on that basis. 
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Meanwhile it purports to be, however suspicious we may be of that 
allegation, a political organization advocating certain things within 
the country. 

Until a person does something overt in the nature of inciting or 
advocating violent overthrow of the Government of the United States, 
his right to membership even in the organization we despise is pro- 
tected by the Constitution. 

Mr. JoHANSEN. When does the act become overt, this act of ad- 
vocacy ¢ 

Mr. McKay. Here I would suggest the test that the Supreme 
Court has imposed in the Yates case, decided in 1957, drawing a line 
between advocacy of belief in the overthrow, which the Court said 
is permitted, and that goes pretty far, as compared with advocacy 
of incitement to overthrow, which is punishable as a crime against 
the United States. 

Perhaps this is a perilous and difficult line to draw, but one we are 
constitutionally required to draw. 

Therefore it is my guess the Supreme Court will say that member- 
ship alone in the despised party is not sufficient to justify criminal 
sanction. 

Mr. JoHaNnsEN. I am very happy to get the gentleman’s views which 
he expresses so ably. I hope the chairman will forgive me for one 
final question. 

Would you feel that if there is a final determination that member- 
ship in the Communist Party constitutes membership in an organiza- 
tion representing a foreign power, and I refer to the Subversive 
Activities Control Act, would you then feel that it ought to be the 
basis for making such membership a criminal offense ? 

Mr. McKay. I think that might then be possible if the Subversive 
Activities Control Act should be upheld insofar as the Communist 
Party is determined administratively to be in breach of that statute 
and thus outlawable. 

Then I suppose it would follow that membership as such would be 
illegal and could be punished. 

Mr. JoHANSEN. Would you feel that position should be upheld ? 

Mr. McKay. I believe it goes further than necessary. These things 
always are a little relative, but at this juncture of history IT do not 
believe the evidence is sufficient to show that we must have that kind 
of fear of the Communist Party in the United States at the present 
time. 

We must restrict its activities, to be sure, but so long as there is mere 
belief in certain objectives of government, I think our society, our free 
society, requires tolerance of those beliefs. 

Mr. Jowansen. This is no personal reproach, but I find it difficult 
to find relativity in treason. 

Mr. McKay. Yes, sir. 

Mr. Corserr. It is interesting to note that there never has been any 
talk about punishing an individual in the Socialist Party, the know- 
nothing party, or anything else. If the man signs his name to a Com- 
munist. membership card, ‘does the gentleman feel that is not an overt 
act when he has pledged himself in his efforts and otherwise to the 
Communist conspiracy? Why can we tolerate even a little bit of it? 





RR 


os 





ane oe 


iatlllleocitnenceensnnetntintabenastaet 





FEDERAL EMPLOYEES SECURITY PROGRAM 115 


Mr. McKay. It seems to me you put two things together that are 
not necessarily the same. 

I do not know that when any person signs a Communist member- 
ship card he at that point commits himself to advocacy of action to 
overthrow the Government of the United States. 

The members of the Communist Party deny that is the case. 

Mr. JoHANseN. Does he permit himself to a divided loyalty ? 

Mr. McKay. I do not know, sir. 

Mr. JoHANSEN. I think we ought to find out. 

The Cuamrman. You are not critical of the activities of the FBI 
in the field of subversion, are you? 

Mr. McKay. No, sir. 

Mr. Corserr. I want to pursue this. The gentleman still believes 
that signing a membership card in the Communist Party is not a 
pledge “of loyalty toa conspiracy to overthrow the American Gov- 
ernment? What does he sign for? Why does he become a member? 

Mr. McKay. I don’t know. Iam ver y much puzzled at the present 
time because we have a great deal of evidence on the record from 
statements in Congress, statements of the President, statements of the 
courts, that the Communist Party is somewhat different from other 
political organizations. 

Therefore I am suspicious, as you are, of anyone who signs a mem- 
bership card in the Communist Party. 

However, I believe that act alone is insufficient so long as we be- 
lieve in firm adherence to standards of the first amendment to justify 
criminal punishment. 

Mr. Corserr. I would like the record to show we are in disagree- 
ment. 

Mr. JoHansEN. I subscribe to the statement of the gentleman from 
Pennsylvania. 

Mr. Porrer. First I want to say my experience in Venezuela and 
Cuba shows there are many Communists down there and other places 
in Latin America who sign up but they do not know what they are 
doing, so-called social justice Communists such as we had in this coun- 
try. 

To say that everybody who signs a card is immediately part of the 
international conspiracy just does not square with the facts. They 
will be used, no doubt, by people who are part of that conspiracy, but 
I say it is an ambiguous act many times which should be recognized 
as just that. 

s it is when many people sign up with the Republican and/or 
Dieienatic Party. 

I want to go back to the question of confrontation. 

Mr. Corzerr. I wish you would delete the word “Republican.” 

Mr. Barry. Delete that word. 

Mr. Porter. I know the gentleman from the Republican Party was 
referring to a connection between the Democrats and the Communists 
when he was talking about the open gate with the Communist Party 
during the war, but we have no comment on that. 

Mr. Jowansen. I have never equated the Democratic Party with 
the Communist Party. 

Mr. Porter. I am glad to hear that. 

Mr. JoHANnseNn. It is an unwarranted thing to have either major 
party equated with the Communist Party. 
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Mr. Porter. We will take care of this in 1960. 

It is clear in the Walter bill that there is no confrontation at all. 
In the Wright bill, the better bill, there is confrontation in section 84 
with a provision in paragraph 2(b) that regularly established con- 
fidential informants in obtaining intelligence of internal security 
information need not confront them and cross-examine them. 

I want to ask the gentleman if he is familiar with the Federal Rules 
of Criminal Procedure. 

Mr. McKay. Qualifiedly, I say in a general way. 

Mr. Porter. I point out to my colleague from New Jersey, who is 
just leaving, that Mr. Vanderbilt, our mutual friend, had a good deal 
to do with the Federal Rules of Criminal Procedure. 

I see the conflict between security interests of the Nation, people who 
are in the Communist apparatus whom we do not want to expose. 
This is a mutual problem and a sincere problem, just to take care of 
one person. 

On the other hand, it is the old question of security against individ- 
ual rights, and what is the most important and how big is the 
emergency. 

I think that is more apparent than real as proved by the operation 
of the Federal Rules of Criminal Procedure where you get and con- 
front the witness. 

You are accused of a crime under Federal law, and that has not 
resulted in a breakdown of Federal law enforcement at all. 

This was pointed out very well in Harper v. Lester, a case in the 
Ninth Circuit Court of Appeals a few years ago, where the Govern- 
ment told us not to appeal, something I regretted very much because 
it would have given us an opportunity to go to the Supreme Court. 

This was a loyalty case arising in connection with a maritime 
worker. 

Mr. McKay. That is right. 

Mr. Porter. The court pointed out the Federal criminal system had 
not been ruled by allowing confrontation even of everybody clear 
across the board. 

I think this is a very good discussion and I am glad to have had it 
here. I hope it tends to convince some members of the committee that 
the Wright bill is far superior. Perhaps it should be amended to give 
complete confrontation. 

The Cuatrman. Are there any further questions ? 

If not, thank you very much, Mr. McKay. 

Mr. McKay. Thank you for your indulgence. 

The CHarrman. The next witness is Mr. John McCart, legislative 
representative of the American Federation of Government Employees. 


STATEMENT OF JOHN McCART, LEGISLATIVE REPRESENTATIVE, 
AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES 


Mr. McCarr. Mr. Chairman, I am John A. McCart, legislative 
representative of the American Federation of Government Employees. 

I would like to proceed to read my statement, Mr. Chairman. It is 
relatively brief. 

The CHarrMan. Proceed. 

Mr. McCarr. Before submitting comment on the bills which are the 
subject of this hearing, it is desirable that the record show the po- 





~ noe Meese BB 2 oe 





FEDERAL EMPLOYEES SECURITY PROGRAM 117 


sition of the American Federation of Government Employees with 
respect to the development and maintenance of a sound and effective 
security program. 

We do not question the need for a program which will protect the 
United States from the activity of a subversive or disloyal person 
who misuses his position in the civil service to weaken or harm our 
country. We agree wholeheartedly that it is of vital importance that 
persons employed i in the Federal service be, as stated in Executive 
Order 10450, April 27, 1953, “of complete and unswerving loyalty to 
the United States.” There is, in our opinion, no permissible modifi- 
cation of that statement as an underlying principle for the selection 
and continuation in the service of persons who have any part in the 
conduct of Government affairs. We subscribe to it completely. 

Thus, we are in agreement with the basic thinking of the members 
of this committee and of other Members of Congress that there must 
be adequate provision for an effective security program which will 
protect our Government from enemies from within as well as those 
outside its borders or even outside the ranks of persons employed to 
perform any direct service for the Government. We sincerely believe 
that such a program can be provided and invoked without ignoring or 
infringing upon the fundamental concept of democracy or the basic 
rights of the individual citizen which are guaranteed in the Consti- 
tution of the United States. While one of the purposes of that docu- 
ment was to “provide for the common defense,” it is clearly stated in 
the preamble that this was not to be achieved at the expense of the 
other objective that we “secure the blessings of liberty to ourselves 
and our posterity.” 

Thus it is that we are disturbed over provisions in section 1 of the 
several bills, H.R. 1161, H.R. 1870, and H.R. 1989. While it is reeog- 
nized that there must be an effective program, we believe that the 
scope of these bills is overly broad and the unqualified authority given 
administrative officials establishes a dangerous precedent and may 
well become a threat to the preservation of constitutional guarantees 
of individual liberty. 

First, we are of the opinion that is confers too great authority on 
any one official to permit “the head of any department or agency” to 
exercise the absolute discretion to suspend an employee, and then to 
terminate the employment of the suspended employee “following such 
investigation and review as he deems necessary.” To state that “the 
employee concerned shall be notified of the reasons for his suspen- 
sion” falls far short of the protection which should be given to him. 

Something at least approximating due process of law should be 
written into this section of the bill. Such an amendment was pro- 
posed when an identically worded provision was considered on the 
House floor last July. 

It required that the hearing provided in the bill then under con- 
sideration “be conducted in accordance with due process of law.’ 
There is need for the same amendment to clause 3 of the first pro- 
viso in section 1 of the bills currently being considered. The term 

“due process,” as stated on the floor, “means that you will have the 
right to cross-examine the witnesses against you, know their names, 
face them, know the charges.” 

We submit that the need for such an amendment still should be 
recognized. 
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The Constitution guarantees the accused the constitutional protec- 
tion of confrontation of “witnesses against him” as well as being “in- 
formed of the nature and cause of the accusation against him.” 

It seems to be so plainly inconsistent with that constitutional guar- 
antee to do less for a Federal employee when the basis of the charge 
against him may not even be well-founded suspicion. The avail- 

ability of witnesses was given special attention in the recommenda- 
tions in the report of the special committee on the Federal-loyalty- 
security program of the Association of the Bar of the City of New 
York. In that report, made in 1956, it was recommended that “screen- 
ing and hearing boards as well as appeal boards and agency heads 
should always take into account the lack of opportunity for cross- 
examination.” 

It is important also that, in charging an employee or determining 
his retention in or dismissal from the civil service, great care be exer- 
cised to distinguish between actual security risk and unsuitability. 
The latter is of lesser consequence and there already exists ample pro- 
vision for dealing with it outside the procedure for determining guilt 
with relation to national security. 

Unsuitability may be related to the broad range of all Federal em- 
ployment, and it involves the same question which we raise with re- 
spect to extension of the act of 1950 to all Federal positions. It seems 
more than a slight exaggeration to place in the sensitive category the 
position of the typist who is working, for example, in an insurance 
unit of the Veterans’ Administration. Or the clerk who is assembling 
data from forms related to the Consumer Price Index. There must 
be recognition of the fact that there are practical limitations to iden- 
tifying a position as having a realistic connection with national 
security. 

These suggested modifications of the bills before this committee are 
made solely for the purpose of making certain that we in no way 
imperil our fundamental democratic processes of determining the 
guilt or innocence of any individual even though reasonable suspicion 
may exist. To confer summary authority for dismissal on any one 
person is a dangerous procedure, and is one which every effort should 
be made to avoid. 

We believe it would be a most exceptional case in which it would be 
advisable or necessary to suspend an employee summarily and to with- 
hold from him specific reasons for his suspension. Ordinarily, if 
there is legitimate ground for suspicion, it is to the advantage of 
investigators to permit the suspected person to continue in his daily 
activity, but to take such precautions that would keep him under 
constant surveillance while preventing him from conveying informa- 
tion to an unauthorized person or in any way using his position to 
the detriment of the Government. 

In drafting legislation for the ostensible purpose of strengthening 
the security program, we must not lose sight of the fact that even 

the suspension of an employee is a very serious matter. It places him 
under suspicion and, regardless of the outcome, may adversely affect 
his entire future. 

Thank you, Mr. Chairman, for permitting this organization to 
make known its position on the measure under consideration. 

The Cuairman. Are there any questions of the witness? 
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Mr. Rees. One question. Of course, the suspension of an employee 
from Government service is not by any means a summary procedure. 

Mr. McCart. No, sir. 

Mr. Rees. I bring up the point because in your last sentence you 
say the mere fact that a man is suspended places him under suspicion. 

Mr. McCarr. Yes. That was meant in this sense, Mr. Rees. An 
employee who is suspended from his position- 

Mr. Rees. Do you relate that to any kind of suspension ? 

Mr. McCarr. No; for security reasons, Mr. Rees. An employee 
who is suspended from his position for security reasons has a stigma 
attached to him in the minds of the people with whom he associates. 

Mr. Rees. He might be suspended for other reasons. 

Mr. McCarr. Yes, sir. 

Mr. Rees. You would not apply that term to those cases? 

Mr. McCarr. No, sir. 

Mr. JoHANSEN. You mean if he is suspended on the grounds of sus- 
picion of theft, there is no stigma attached to that ? 

Mr. McCarr. What I want to emphasize, Mr. Johansen, is that 
because of the seriousness of the nature of this charge of being a 
security risk, the employee who is suspended may well be plac ed 
under a stigma with the people with whom he associates because his 
loyalty has “been questioned. 

Mr. JowanseEn. If he is cleared, the stigma is removed. 

Mr. McCarr. Yes, I think that is true, Mr. Johansen. I am not 
so sure that that is entirely true in the minds of the people. The mere 
fact that a person’s loyalty has been questioned sometimes leads many 
people 

Mr. JonHansen. The fact that I am accused of taking $25 out of 
another employee’s locker certainly puts me under a stigma. 

Mr. McCarr. That is correct, Mr. Johansen. 

Mr. JOHANSEN. It would leave some afteraroma. 

Mr. McCarr. The problem here is that we are involved in a situ- 
ation questioning the fundamental loyalty of an individual to his 
country, which of course is a very paramount consideration. Cer- 
tainly it is not to be compared with his theft from another employee. 
That is the reason we mentioned suspicion as providing a possible 
stigma against him. 

Mr. JoHaNsen. Conversely, because a bona fide, genuine threat to 
the national security is a very serious matter from the standpoint of 
the Government of the United States and the people of the United 
States and all the liberties that all the people treasure and sometimes 
invoke, that makes it a pretty serious matter. Could you conceive of a 
situation in which instant suspension might be mandatory in the 
interest of national security ¢ 

Mr. McCarrt. Yes, sir. 

Mr. JoHANSEN. You think it should be in that case ? 

Mr. McCarr. Yes sir. I think that the real problem we face in 
connection with this legislation is to preserve the security of our 
country and to recognize the rights of individuals in the country as 
citizens of our country. What we are attempting to do is to provide 
some means of providing that protection, and at the same time safe- 
guarding the rights of the individual. I think there is no disagree- 
ment about the basic objective that we all want to achieve. “The 
problem is how to achieve it. 
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Mr. JoHansEN. I am sure there is none between you and me. 

Mr. McCarr. Yes. That is the real nub of this problem, as I see it, 
Mr. Johansen. 

Mr. Sutptey. I have just one question. Do you think the legisla- 
tion we have now in statute is sufficient? Are you objecting to all 
the legislation that. we have before us today ? 

Mr. McCarrt. The legislation we now have on the statute books, 
including the Hatch Act, the Internal Security Act, the laws which 
permit discharge of Federal employees on unsuitability charges, I 
think are adequate to dismiss any employee whether there is reason- 
able proof of his subversive activities or associations. I do not think 
that the present law on the books, Public Law 733, is adequate in that 
connection. 

Mr. Surpiey. Just one other question. Would you be for the legis- 
lation we have now with an amendment to the hearings clause? The 
big problem seems to be the fact that witnesses do not appear against 
the accused. That seems to be the big problem of violation of civil 
rights. Would you be for this legislation if that clause were added ¢ 

Mr. McCarr. Mr. Shipley, our position on this legislation from 
1950 until the present time has been that we feel there should be an 
independent appeal. The confrontation of witnesses is a fundamental 
point, I am sure, but I remember when Public Law 733 was under 
consideration we felt at that time there should be an appeal outside of 
an employee’s agency and outside the Civil Service Commission, which 
is identified with the regular Government agencies. 

I think our position on that score would still maintain. In that 
connection, I have not had an opportunity to study Mr. Foley’s and 
Mr. Barry’s bills closely, but I notice that those bills do set up a sep- 
arate review agency. So, in answer to your question, Mr. Shipley, 
confrontation of witnesses I think is a very important point here. 

I agree with the previous witness that it should not be necessary 
to have actual personal confrontation in all cases, and I think there 
are other improvements which should be made, also, such as separate 
and independent appeal procedure. 

Mr. Suretey. I am inclined to agree with you. I think confronta- 
tion is fine if it can be worked out, but there are other ways to go about 
accomplishing the same thing. Possibly that is what we lack here. 

Thank you very much. 

The Cuarrman. Thank you, Mr. McCart. 

It is after the noon hour. I believe the rest of the witnesses who 
have not been heard reside here in Washington, with the exception of 
Mr. Snow. 

Mr. Snow. I live in Montgomery County, but I have a class to teach 
during that hour. 

The Cuatrman. How long would it take for you to give your state- 
ment ¢ 

Mr. Snow. Five or ten minutes. 

The C HAIRMAN. We shall now hear from Mr. George Snow, repre- 
senting the Federation of American Scientists, 
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STATEMENT OF GEORGE SNOW, REPRESENTING THE FEDERATION 
OF AMEICAN SCIENTISTS 


Mr. Snow. Thank you very much, Mr. Chairman, for the op- 
portunity. 

I am associate professor of Physics at the University of Maryland, 
and a member of the Washington chapter of the Federation of Ameri- 
can Scientists. 

The Cuairman. You are representing the Federation of American 
Scientists ? 

Mr. Snow. Yes. 

I have a statement to read which was approved by the executive 
committee of the Federation of American Scientists. 

The Federation of American Scientists opposes enactment of sec- 
tion 3 of bills H.R. 1161, 1870, 1989, or any other legislation aimed 
at extending the Federal security program to nonsensitive positions. 
From its inception, the FAS has objected to any internal security 
program of an indiscriminate, all-inclusive nature, since suitability 
criteria justified only for a small number of Government workers are 

thereby applied to the vast majority of civil servants not engaged in 
sensitive work. In its recent decision in the Cole case, the Supreme 
Court has ruled that existing legislation requires any security pro- 
gram to be limited to genuinely sensitive positions. The administra- 
tion has complied with this ruling, but the above three bills, which 
are now under consideration by the House Post Office and Civil 
Service Committee, would re-extend the security program to non- 
sensitive positions. 

We recognize the need for a personnel security program to protect 
the Nation’s secrets. However, we also recognize that internal and 
personnel security programs form only a small part of our Nation’s 
security. The true security of our Nation depends more upon the fu- 
ture than upon the past. The most important aspect of our security 
is that positive security which is measured by achievement and which 

rests upon the creativeness, dedication, morale, and political vigor of 
our citizens. Any personnel security program makes encroachments 
on the traditional civil liberties of the individual, and can be justified 
only by the necessity of protecting the national security of the United 
States. We have seen by experience that personnel security programs, 
however well intended they may be, entail the spread of fear and 
mutual distrust. Any program which brings about these ills and thus 
tends to deaden the imagination and creativity of our citizens strikes 
at the core of our true security. 

Mr. Jowansen. Is not the real source of the fear and distrust the 
enemy and the treacherous tactics of the enemy which confronts us, 

rather than the security program ¢ 

Mr. Snow. That enters into the minds of people. 

Mr. Jonansen. Is that not basic? If we were not confronted with 
that, would there be any basis for any fear or apprehension or distrust ? 

Mr. Snow. I think there would be among some prospective em- 
ployees of the United States Government, partic ularly in nonsensitive 


positions. 
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It is therefore precisely in the interest of our true security that any 
security program should be confined to that much smaller number of 
positions for which it is directly needed. 

We accordingly strongly oppose all attempts to re-extend the Fed- 
eral security program to Government employees who are not engaged 
in sensitive work. Any such program should be restricted to persons 
who directly handle secret information or form policies intimately 
affecting the national security. 

The FAS is a nationwide organization of over 2,200 scientists and 
engineers of all fields, concerned with the interrelations of science and 
world affairs. Executive committee members are: Chairman, David 
R. Inglis, senior physicist, Argonne National Laboratory; Vice Chair- 
man, Christian B. Anfinsen, ‘chief, Laboratory Cellular Physiology, 
National Heart Institute; Secretary, Owen Chamberlain, professor 
of physics, University of C alifornia (Berkeley) ; Treasurer, Peter 
Axel, professor of physics, University of Illinois; Martin Deutsch, 
professor of physics, MIT; Arthur W. Galston, professor of plant 
physiology, Yale University; and A. H. Fox, professor of mathe- 
matics, Union College, Schenectady, N.Y. 

If I may, I have a few more brief personal comments I would like 
to add. 

The CHarrMan. Proceed. 

Mr. Snow. The first point is the following: The Wright Com- 
mission on Government Security has stated, “One of the principal 
deficiencies of past loyalty and security programs has been a shortage 
of trained, qualified personnel to administer them.” It follows th: ta 
personnel ‘security program confined to sensitive positions only, will 
have a much higher probability of being administered with the care 
and wisdom that are essential to the success of such a program. 

A second point is, I think that it is a waste of the taxpayers’ money 
to extend the security program to nonsensitive Government positions, 
since no obvious additional security is purchased by such an extension. 

My last point is, not only will the esprit de corps of many Govern- 
ment employees be harmed by such an extension, but it seems very 
likely to me that the esprit de corps of the intelligent investigators 
who must carry out such a program would be severely reduced if a 
large fraction of their efforts were directed to nonsensitive positions, 
since, under those circumstances, the direct extension of their efforts 
to the national security would be lost. 

I would like to end the statement with an apt quotation from a 
speech given several years ago by Professor Van Vleck, former presi- 
dent of the American Physical Society, when he said: 

A man who guards his toothbrushes as carefully as he guards his jewels will 
certainly lose fewer toothbrushes, but it is almost as certain that he will lose 
more jewels. 

Thank you very much. 

Mr. Jowansen. I wonder if the gentleman would care to define 
“sensitive positions.” 

Mr. Snow. I am not prepared to define “sensitive position” in the 
actual detail it would have to be defined. 

Mr. JouansEn. Is that not important if we are to know the differ- 
ence between toothbrushes and pearls ? 








in 


A 
di 


FEDERAL EMPLOYEES SECURITY PROGRAM 123 


Mr. Snow. I agree with you wholeheartedly ; it is an extremely 
important problem to define what you mean by “sensitive position.” 

Mr. JOHANSEN. Would you say that a position in the Department of 
Agriculture in the thirties was a sensitive position ¢ 

Mr. Snow. It depends on what position you are talking about. I 
do not know. 

Mr. JoHansEN. The positions of Mr. Hiss and some of the others 
in the Communist conspiracy who infiltrated that Department. 

Mr. Snow. I am sure that historically it is true that there are many 
Communists who have infiltrated sensitive positions, but I am also 
sure that there are many more Government positions that are certainly 
not sensitive positions by any stretch of the imagination. It does not 
make any sense to me to extend a security-risk program. I make a dis- 
tinction—and I think it is a valid one—between what you call a se- 
curity risk and someone for whom there is a reasonable doubt a3 to 
his loyalty. 

Mr. JoHanseNn. Let us limit it to the loyalty aspect. 

Mr. Snow. I would agree the loyalty aspect should be—can be— 
extended to all Government employees, since I think that any em- 
ployee of any organization should be loyal to that organization. 

Mr. Rees. Can be or should be? 

Mr. Snow. Should be. 

I think the security-risk classification is a much larger area of clas- 
sification than is the reasonable doubt as to loyalty. Any one for whom 
there is a reasonable doubt as to loyalty is certainly a security risk, 
but there are many more people who are security risks for whom there 
is no reasonable doubt as to their loyalty. 

Mr. Jouansen. How would you clnesity Mr. Cole, if you are 
familiar enough with the case? 

Mr. Snow. I am not familiar personally with the provisions of the 
Cole case. 

Mr. Gross. You say you distinguish between sensitive and non- 
sensitive positions. Yet you give no definition of what you consider 
them to be. 

Mr. Snow. I am a physicist, and I am not in a position to draft 
legislation. I am sure that it is possible to distinguish them. I would 
certainly think that the Members of Congress can ‘do that. 

Mr. Gross. Will you please state again the organization you are 
representing here ? 

Mr. Snow. The Federation of American Scientists. 

Mr. Gross. How many such organizations are there in the field of 
science, if I may ask? Have you any idea? 

Mr. Snow. I do not know what you mean by “such organizations.” 

Mr. Gross. Similar organizations, let me say, scientific associa- 
tions or societies of scientists. 

Mr. Snow. This is not a typical association. There are tens or 
hundreds of associations of scientists. I am also a member of many 
other associations of scientists. 

Mr. Gross. How many are in your organization, if I may ask? 

Mr. Snow. There are over 2,200 scientists and engineers in this 
organization. 

Mr. Gross. Members of your organization ? 

Mr. Snow. Members of the Federation of American Scientists. 
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Mr. Gross. May I ask another question. Where did you receive 
your education ? 

Mr. Snow. I was born in New York City; brought up in New York 
City. I went to the City College of New York, and I got my Ph. D. 
at Princeton University. I then worked for the Government in 
several positions. 

Mr. Gross. Where are you presently teaching ? 

Mr. Snow. At the University of Maryland. 

Mr. Gross. Thank you. 

The CHarman. Where did you work for the Government? 

Mr. Snow. I worked at Brookhaven National Laboratory and at 
the Naval Research Laboratory in Washington, D.C., I know very 
well what is involved in getting cleared and not being a security risk, 
since I have been investigated, I would say, at least half a dozen times 
in this regard. I know that someone can be a security risk and be 
completely loyal to the country as, for example, the Wright Com- 
mission points out. In the case of most of the people who are dis- 
charged as security risks, there is no charge of their disloyalty at all. 
The suitability provisions of the present law, it seems, can get rid of 
those people. I just do not see why you want to extend a security- 
risk program, which is a much broader thing than a loyalty program, 
to all of these nonsensitive positions in the Government. 

Mr. Rees. What would be the harm ? 

Mr. Snow. I think the main harm is the one that is in the state- 
ment, namely, that there is a danger 

Mr. Rees. You are a scientist. Would you mind telling us why you 
do not think all positions should be included ? 

Mr. Snow. ‘The main harm is that you create an atmosphere. You 
lose the potentiality of hiring competent men. I do not think that 
getting a job in the Government is a natural right of a citizen but, 
on the other hand, it is a privilege for the person to work for the 
Government, and very often it also is a privilege for the Government 
to employ certain people whom they would like to employ to carry 
out the express purposes of the laws of the Congress of the United 
States. I think there certainly are some people who would stay away 
from Government service because they do not want to go through the 
process of being investigated. They may know they are perfectly 
loyal, but it is an unpleasant kind of thing to have people come around 
and ask your neighbors about you. 

I certainly think it is very well justified to do that for any prospec- 
tive employee in a sensitive position, but I do not understand the 
justification for a nonsensitive position. 

Mr. Gross. You never have run for political office, have you? 

Mr. Snow. No, I have not. 

Mr. Gross. Your neighbors ask about you when you do that. 

Mr. Snow. Lagree. But I might point out that, as I understand it, 
Congress does not have any such loyalty or security-risk program for 
their own employees. 

The CuarrmMan. Are there any other questions? 

Mr. Rees. Mr. Snow, have you heard of anyone who was dismissed 
under Public Law 733 who should not have been discharged from 
service—that is, any case where injustice was done? 
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Mr. Snow. I do not have any direct evidence of any cases. I think 
it is wrong to apply the procedures to nonsensitive positions. For 
example, I just heard yesterday of a case of an employee at NIH who 
was doing very good research in a Government program in biological 
research, | I am not sure what the subject was, but it was completely 
nensenalinves cameos research, let us say. He was dismissed for 
security-risk reasons. In this case it was fortunate he was able to get 
a job at Sloan-Kettering Institute at probably a better salary, and 
continued to do the same kind of research. So the Nation and the 
world as a whole did not suffer by depriving this person of the 
opportunity to do this kind of research. But he was not endangering 
the national security by working on that kind of project. 

Mr. JonansEeN. Mr. Chairman, since the witness has seen fit to raise 
the point about a security system and tests for Members of Congress, 
I think I ought to say at least that I do not know of any security test 
that involves consulting with neighbors which is half as severe as the 
consultation with neighbors and the discussions by neighbors of any 

candidate for Congress. 

Mr. Snow. I agree with you wholeheartedly there, Congressman. 

I did not mean to apply it to Members of Congress. I was talking 
ine the employees that Congressmen have. “As I understand it, 
there is no loyalty or security program in force applied to Congress- 
men’s own employees. 

Mr. JoHANSEN. I would be very happy to sponsor one. 

Mr. Snow. I think it should be uniform and should be fair and 
apply to all employees. 

Mr. JOHANSEN. There is some evidence of late that it may well be 
needed. 

Mr. Barry. They are sworn in office. You know that. 

Mr. Snow. All employees of Congress take an oath of office. 

Mr. Jonansen. They also take a non-Communist oath. 

Mr. Snow. So does every civil servant sign that he is not a Com- 
munist and does not believe in overthrow, and if he lies on that form 
he is subject to a $1,000 fine and a year in jail. 

Mr. Barry. The Congressman’s office has about a quarter of 
million people wate ‘hing him. There is built-in security, I think, in a 
Congressman’s office. 

The CuarrMan. You referred to an employee of the NIH who was 
removed. 

Mr. Snow. I do not know the details. I do not know the name of 
the person. I heard it secondhand. 

The CrratrrMan. Was he a security risk ? 

Mr. Snow. I do not know the exact details of what he was removed 
for. It was under the security program. I just cite it as an ex: imple 
of someone who could be removed if this bill were passed and Public 
Law 733 were applied to all Government employees, who, if they were 
not removed, might benefit the Nation. Suppose he could not get 
another job and apply his talent in a constructive way. 

Mr. JoHANSEN. Of course, on the basis of the very limited informa- 
tion you are able to supply about the case you cite, this committee is 
not in any position to judge it. 


40101—60 
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Mr. Snow. I am arguing mainly on the principle of the thing, not 
on individual cases. I agree with you. It is the principle that “I am 
arguing. 

The Cuarrman. Are there any other questions? If not, that will 
complete the hearings this morning. It is now 12:30. Those wit- 
nesses who were scheduled to appear this morning but who have 
not been heard will be present tomorrow morning. 

The committee will stand adjourned until 10 a.m. tomorrow 
morning. 

(Whereupon, at 12:30 p.m., the committee adjourned, to reconvene 
at 10 a.m., Thursday, May 14, 1959.) 
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THURSDAY, MAY 14, 1959 


House or REPRESENTATIVES, 
CoMMITTER ON Post OFFICE AND CIVIL SERVICE, 
Washington, D.C. 

The committee met, pursuant to recess, at 10 a.m., in room 215, 
Old House Office Building, Hon. Tom Murray (chairman) presiding. 

The Cuarrman. The committee will be in order. 

The hearings will be resumed on H.R. 1870 and related bills re- 
garding national secur ity. The committee will first hear this morning 
from Mr. John S. Mears, legislative representative of the American 
Legion, accompanied by Mr. Austin Kerby, assistant director of the 


5, ~ . . . 
National Economic Commission. 


STATEMENT OF JOHN S. MEARS, LEGISLATIVE REPRESENTATIVE, 
THE AMERICAN LEGION 


Mr. Mears. Mr. Chairman and members of the committee, my name 
is John S. Mears, legislative representative for the American Legion. 


On behalf of the American Legion, Mr. Chairman, I wish to commend 
you and every member of this committee on the excellent record you 
have established in connection with civil-service legislation; and par- 
ticularly we are appreciative of your efforts with respect to veterans’ 
preference. 

Today we are concerned with H.R. 1870, H.R. 1161, and H.R. 1989, 
which are identical bills. All are designed to correct existing de- 
ficiencies in the act of August 26, 1950 (64 Stat. 476), brought about, 
to a great extent, Dy the Cole v. ¥ oung decision of the U Ss. Supreme 
Court (351 U.S. 536). 

At the outset, Mr. Chairman, I would like to state that the American 
Legion supports H.R. 1870. With your kind indulgence, I would 
like to speak very briefly on our position. Our appearance here this 
morning, together with the preparation it entailed, has given us, to a 
small degr ee, some understanding and appreciation of the grave and 
perplexing problems that confront this committee d: uily. Tradi- 
tionally the American Legion has been unalterably opposed to any 
measure which would weaken veterans’ preference. This is our posi- 
tion today. Traditionally the American Legion has vigorously con- 
demned and fought subversion and disloyalty; and there can be no 
doubt that the American I gion always puts the security and welfare 
of this country above all other goals. That is our unqualified position 
today. So when legislation is introduced, such as we are now con- 
sidering, which at first blush seems to pit one principle or value against 
another, a very difficult problem is posed and the natural instinct is 


toapproach it with caution. 
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When the act of August 26, 1950 (64 Stat. 476), was considered, 
the American Legion was faced with the same problem. On the one 
hand, we had the exigencies of national security. On the other, we 
had veterans’ preference. We were confronted with the _ proposition 
that the only solution was to materially weaken veterans’ preference. 
We were faced with the proposition that the only solution was to 
substitute the absolute discretion of an individual for the Veterans’ 
Preference Act’s substantive and procedural protection of veterans’ 
civil service rights. If the past truly is prologue, we know that such 
proposals should be given the closest scrutiny. This, of course, was 
done. The record will show that in the balancing of the two values, 
the American Legion placed national security first and supported the 
enactment of the statute. 

Because of the Supreme Court decision in the case of Cole v. Young, 
it is alleged that that statute has been made almost ineffective. It is 
further felt that amendatory legislation before us today is an immedi- 
ate necessity to preserve this country’s security. In the light of the 
above, the American Legion has given the pending legislation very 
serious consideration. We are of the opinion that this legislation, 
which is the result of long and exhaustive study by this committee and 
its very capable staff, results in an even better balancing of the two 
interests than did the 1950 act. The 1950 statute had no compara- 
ble safeguard as may be found in section 4 of H.R. 1870. Because of 
this section we believe this legislation is a satisfactory solution to a 
problem which has been most ‘perplexing for several years. We feel 
it is an improvement over the former statute in that it goes further 
toward strengthening the national security, yet does no real violence 
to the protection afforded by the Veterans’ Preference Act. Certainly 
this was not the case of the 1950 act. 

Mr. Chairman, let me again state that the American Legion sup- 
ports this bill. However, with your permission I would like to offer 
a minor amendment which touches solely upon subsequent administr: 
tion. The American Legion suggests that on page 5 of H.R. 1870 
at line 8, after the word “conclusive,” the period be eliminated and 
the following language added: “and ‘shall be complied with by such 
agency.” In closing, we wish to thank you on behalf of the American 
Legion for the opportunity of appearing before you and expressing 
our views on this subject. 

I might add, Mr. Chairman, that the suggested amendment has to 
do with the compli: ince of an agency with the recommendation of the 
Civil Service Commission subsequent to the appeal provided in sec- 
tion 4 of the act, because we have had some experience in the past of 
agencies refusing to comply with the Civil Service Commission’s rec- 
ommendation. 

The Cuairman,. I don’t see any objection to the suggested amend- 
ment. I wish tocompliment you, Mr. Mears, on your forthright state- 
ment. I can assure you that the Veterans’ Preference Act of 1944 
will in no way be we: akened or affected by this legislation. 

Mr. Mears. We hope not, sir. 

The CHatrman. Are there any further questions of the witness? 

Mr. Rees. I would like to join the chairman in expressing apprecia- 
tion for your brief but forthright statement. 

Mr. Dutsxr. Mr. Chairman, one question. 
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I notice your entire text seems to rotate about veterans’ preference. 

Mr. Mears. Yes, sir. 

Mr. Dutsx1. This has nothing to do with veterans’ preference. 
How far did the Legion go in try ing to explore the contents of this 
H.R. 1870 where even a veteran could be hurt by this legislation ¢ 

Mr. Mears. Yes, sir. Certainly a veteran as well as anybody else 
could be hurt by this legislation if this arbitrary discretion were 
abused. Certainly that is true. 

Mr. Dutsx1. What do you mean by abuse? Who would abuse it? 

Mr. Mears. The person that would abuse it, as I referred to, or 
who could abuse it, I might say, would be the individual agency head 
in whom this power is v ested. 

Mr. Dutskx1. It is not to abuse the privilege of the agency. The 
man who is in charge of the department that has the full discretion. 

Mr. Mears. Or department. I imagine in practice that this discre- 
tionary power would be delegated and will not actually be exercised 
personally by a Cabinet officer. I assume it would be delegated to 
some extent in its actual administration. Certainly when anyone is 
vested with personal, arbitrary power it is suse eptible of being abused. 
To that extent it could weaken veterans’ preference which ‘provides 
for advance notice and does not permit cf such summary a 

Mr. Dutskt. That is where you have me confused. First of all, 
this goes to the agency in charge, which has some information whe oleae 
it is about a Legionnaire or not, don’t you think without voice that 
person would be refused employment or subjected to some sort of in- 
equality, whether a veteran or average employee of the Government ? 
What safeguard do you have in this ‘pill here that would also protect 
the veteran / 

Mr. Mears. When Public Law 733 was passed, at least as far as it 
applies to sensitive positions, even today, you have no subsequent 
check or stopgap on the exercise of the suspension power in the Civil 
Service Commission. This bill does provide for a subsequent ap- 
peal, before the final determination is made, to the Civil Service 
Commission. 

Mr. Dutsxt. You have that safeguard at the present time. You 
have the FBI. You have the U.S. Civil Service Commission. You 
have your own department. You have all these things right now in 
the act, although probably not enforced. This does not protect them 
any more. 

Mr. Mears. My memory may not serve me well, sir, but I was under 
the impression that Public Law 733, as it was applied prior to the 
Cole v. Young decision, and as it still could be applied to sensitive 
positions, does not provide the appeal after suspension to the Civil 
Service Commission. I believe that the agency’s determination is 
final in those cases. I could be wrong, but that is my impression as to 
the way 733 reads today. It has no comparable provision as this bill 
does in section 4 for an ultimate, but perhaps not timely, appeal to 
the Civil Service Commission; that is, after the suspension order, but 
prior to the final decision. At least that is the way I understand it. 

Mr. Dutsx1. Did you read the Wright bill ? 

Mr. Mears. I am sorry, sir; I did not. I have seen it, but T have 
not had time to really study it. 
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Mr. Dutsxt. Was it proposed to the legislative body of the Legion ? 

Mr. Mears. If you are referring to the national executive commit- 
tee, which met a couple of weeks ago; no, sir. 

Mr. Dutskr. They just acted on these three bills that were pro- 
posed. They did not have anything to do with the Wright bill ? 

Mr. Mears. No, sir. 

Mr. Forry. Sir, I want to call to your attention, and I invite the 
views of the American Legion on the proposals appearing on page 73 
of Mr. Barry’s bill, H.R. 6846, and my own, H.R. 6855, which is the 
Wright Commission proposal, having to do with Veterans’ Preference 
Act amendments. I want to call your attention to these specific 
amendments because I know you are interested in them. I would be 
very anxious to hear what you have to say concerning these. So if 
you could file a supplemental statement later concerning these Vet- 
erans’ Preference Act amendments in the bill, it would be helpful. 

Mr. Mears. On the Wright bill ? 

Mr. Forry. Yes. 

Mr. Mears. I will dothat. 

I might say, Mr. Chairman, that initially, when we were scheduled 
to appear here, we prepared our statement and gave consideration 
only on the three bills, H.R. 1870 and so forth, and we did not con- 
sider the two subsequent bills. 

Mr. Forry. That is why I would appreciate it very much if you 
could give us your views on the Veterans’ Preference Act. 

Mr. Mears. Yes, sir. 

Mr. Brorame.. Mr. Chairman, I apologize for being late, but I 
would like to ask this question, Is the American Legion for this legis- 
lation or opposed to it / 

Mr. Mears. It supports it. 

Mr. Broynitn. As written ? 

Mr. Mears. H.R. 1870 as written, we do support it. 

Mr. Broruti1. You feel there is sufficient protection by way of ap- 
peal to the employee ? 

Mr. Mears. Let me say this, Mr. Broyhill. Cert: ainty as far as 
the traditional stand of the American Legion on veterans” preference 
is concerned, it is not exactly what we prefer, but in balancing values 
and in the face of the 1 representations that this is necessary in the in- 
terest of national security, we have taken the stand that we must sub- 
vert veterans’ preference to the extent necessary. 

Mr. Broynim. I am glad the American Legion appeared before 
the committee in support of the legislation. I am not surprised, but 
I am happy that they did so. 

Mr. Lesrnsxt. I have one question, Mr. Mears. Regardless of 
whether a fellow is a veteran or not, if he should be found subv ersive, 
and works for the Federal Government, I don’t believe we should 
give him any consideration. 

Mr. Mears. No, sir; I don’t either. 

The Cuarrman. Thank you, Mr. Mears. 

Mr. Mears. Thank you, sir. 


The Cuamman. The next witness is Mr. Benjamin Ginzburg, of 
East Norwalk, Conn. 
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STATEMENT OF BENJAMIN GINZBURG, NORWALK, CONN. 














Mr. Ginzpurc. Mr. Chairman and members of the committee, I 
appreciate the opportunity to testify before this committee. My name 
is Benjamin Ginzburg. I live and vote in Norwalk, Conn., although 
[ maintain a residence in Arlington, Va., to facilitate my research 
and writing activities. 

I am a former research director of the Senate Subcommittee on 
Constitutional Rights and have just published a book, “Rededication 
to Freedom,” advocating the full application of the Bill of Rights to 
our domestic problems of today. I speak for no organization or group, 
nor has any organization or group put me forward as a hidden agent 
to express views they are interested in propagating. I may say also 
that as a former Government employee, with some 16 years of service 
in the executive branch and on Capitol Hill, I went through three 
routine investigations for loyalty and security, and each time I was 
pronounced ritually pure and free of Communist taint. 

Mr. Jonansen. Mr. Chairman, at that point I wonder if the witness 
would list for us the various activities with the Government covered 
by the 16 years. 

Mr. Ginzeure. It is very simple. I went to work for the national 
office of WPA in 1935, and stayed with WPA until 1941, transferred 
tothe OPA, left the Government service in 1947 to start a radio station 
in Norwalk, Conn. I came back in 1951 when I worked for the OPS 
and Economie Stabilization Agency. I stayed there until 1953, and 
then retired to do some personal writing activities. I got interested 
in the security problems of some of my friends and started writing 
on the subject. I was then hired by the Hennings committee on con- 
stitutional rights i in May of 1955. I remained there until February 
1957, “ then sat down and worked on my own book. 

Mr. Jouansen. With what phases of WPA were you connected ? 

Mr. GrnzBu ra. I was in the information service. 

The Cuarrman. Why did you leave the Hennings Subcommittee 
on Constitutional Rights ? 

Mr. Ginzeurc. They were through with their security investiga- 
tions. 

The Cuairman. You voluntarily resigned 4 

Mr. Ginzpurc. Yes. 

I believe that the chief value of my testimony lies in the fact that 
I am able to speak as a free and unaffiliated individual—as an indi- 
vidual responsible only to God and my conscience. It is a sad com- 
mentary on the times we live in—on the atmosphere of emotional hys- 
teria which still prevails though in diminishing degree—so that many 
people are afraid to speak out the truth as they see it, or even to 
recognize the truth privately without speaking it, for fear of social 
embarrassments and economic reprisals affecting them and the or- 
ganizations with which they are affiliated. 

I wrote my book, “Rededication to Freedom” (published by Simon 
& Schuster), because as a result of my intimate contacts with the opera- 
tion of the loyalty-security programs, I became convinced that these 
programs, as well as the whole Government campaign against do- 
mestic communism, rest on two illusions. 
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The first illusion is that the protections of the Bill of Rights are 
divisible—that we can strike out against Communists in violation 
of the Bill of Rights, and particularly in violation of the all-important 
first amendment, and still keep the protection of the Bill of Rights 
intact for the rest. of us. The second, and far more disastrous, il- 
lusion is the belief that communism in the United States poses such a 
life-and-death threat to the Nation that it justifies laying violent hands 
on the Bill of Rights in order to suppress communism. 

Mr. Lestnskr. At that point, Mr. Ginzburg, do you actually believe 
we have nothing to fear from the Communists in the United States? 

Mr. Ginzpure. I go on to point out that there are potential dangers 
in Communist ideas and tactics, but that these can be handled by 
private individual and organizational effort, and they do not justify 
the abridgement of the Bill of Rights involved in getting the Gov- 
ernment into the field of thought control. 

Mr. Lestnsxr. I have always advocated that one way of opposition 
to communism would be to preach democracy, meaning to show the 
wonders of democracy. 

Mr. Ginzpura. That is right. I feel that is what we have failed to 
do. We have been so frightened by people talking communism 
that we send a call for the policeman to suppress them, when what 
we should be doing is to argue and practice in our daily life the vir- 
tues of our democratic Jeffersonian faith. 

Mr. Lestnsxr. On the other hand. do you find that the organiza- 
tions are doing just that, preaching democracy sufficiently ? 

Mr. Ginzpura. We are doing it, but we should do more of it. ] 
think that includes the Jeffersonian tolerance for ideas you disagree 
with and ideas that you think contain error, Tolerance to the extent 
of not calling in the policeman to suppress them. It does not mean 
that you should not oppose those ideas with everything that you 
have in your mind and heart as a private individual or as an organiza- 
tion, but it does mean according to the Jeffersonian faith embedded in 
the Bill of Rights that the state should keep out of this area. 

The Cuarrman., I will say, Mr. Lesinski, if you read Dr. Ginzburg’s 
book entitled “Rededication to Freedom,” you will find out he says 
there is no Communist menace in this country, and he deals exten- 
sively in two chapters with what he calls the myth of the Communist 
menace. 

Mr. Lesrnskt. Thank you, Mr. Chairman. 

Mr. Gryzpure. As regards the first illusion, I show in my book that 
the loyalty-security programs have not been limited in their applica- 
tion to the diminishing handful of actual Communists, but are also 
and mainly directed against suspected Communists; ex-Communists 
(genuine or suspected) ; relatives or associates of suspected or known 
present or past Communists; members of, or participants in, organi- 
zations (actual or defunct) in which Communists are known or sus- 
pected to be playing or to have played a role, and against relatives 
or associates of such persons; and finally all persons suspected, on the 
basis of reported utterances, writ ings, or activities, of sympathizing or 
of having sympathized with causes championed by the Communist 
Party or any other suspect organization. 

And, as if this expanding universe of anticommunism were not 
enough, we have well-documented cases of the arbitrary use of the 
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security regulations by security officers and administrators to brand 
as security risks persons against whom they had a personal or political 
antipathy. 

In short, the Government anti-Communist campaign has tended to 
follow the customary pattern of ideological persecutions of the past— 
of moving from a campaign against a specific opinion or group into 
a reckless } persecution of mise ellaneous groups and individuals holding 
unpopular views. 

Mr. Atrorp. Mr. Chairman, may I interrupt at that point? 

The CHarrmMan. Mr. Alford. 

Mr. Aurorp. Does the witness mean to say that there are not Com- 
munists in this country today ? 

Mr. Ginzpurc. I didn’t say so. I said there was a diminishing hand- 
ful of Communists. 

Mr. Atrorp. A diminishing handful of Communists ? 

Mr. Ginzpura. That is right. 

Mr. Atrorp. Do you agree or not agree that the policy of the Com- 
munists would be to destroy the basic tenets of this Government ? 

Mr. Grnzgura. Yes. I violently disagree with their policy. 

Mr. Atrorp. Do you feel that any person who is a loyal American 
has anything to fear in any investigation ? 

Mr. Grxzpurc. That is a question that properly needs to be ana- 
lyzed. I may here recall a conversation I had with George Sokolsky, 
who is a personal friend, although he disagrees with me violently on 
these things. I had been arguing that in these investigations which 
have no rules of relevance and wander all over the lot, people often 
find it embarrassing to answer certain questions bec ause it might em- 
barrass other people who are in no way criminally involved, or it might 
embarrass the witnesses themselves. He, Sokolsky, was arguing that 
if anything is on your record you should have no objec tion to answering 
questions about it. For ex: umple, Sokolsky said it is on his record that 
he led a strike in Shanghai in 1923. It is in the State Department’s 
files. It is part of his record. He is responsible for it as well as for 
other things in his record. Everybody, he emphasized again, should 
be able to go before a committee and testify with respect to everything 
they ask. Then the conversation somehow shifted to the case of J. B. 
Matthews, and he pointed out that J. B. Matthews is stuck for a para- 
graph he never wrote, namely, about the 7,000 Protestant ministers 
being involved in communism. I said, “How come?” He said that 
the paragraph was written by his editor. I said why didn’t Matthews 
go ahead and say so? He said he was too embarrassed to have to ad- 
mit in public that he could not control his own article. Now he is 
stuck with it. At which point I said to Sokolsky: “That is exactly 
the sort of embarrassment I meant.” 

I say to you that these congressional investigations, as well as the 
security investigations, because they are far ranging, have the effect, 
cert: ainly in case of the congressional investigations, of a pillory. I 
say that this is exactly what Walter Lippmann pointed out. He said 
this was an organization which ruins reputations without any 
protection. 

The Cramman. What organization is that? 

Mr. Grnzeurc. He said that about the original Dies committee. It 
is found in my book under “Lippmann.” 
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Mr. JoHansen. Do I understand that you feel that congressional] 
committee investigations result in pillorying ? 


Mr. Ginzpurc. Yes; ideological investigations. 

Mr. JoHANsEN. You are referring, I should assume, particularly to 
the ‘gy on Committee on Un-American Activities investigations / 

Mr. Ginzpurc. Yes; to the Internal Security Subcommittee : and the 
Government Investigation Subcommittee w hen run by McCarthy. 


Mr. JouANnsen. Have you always felt that way with regard to 
these committees ? 


Mr. Grnzeura. Yes. 

Mr. JouansEN. This is not a recent view on your part? 

Mr. Ginzpurc. Since the development of this sort of thing, yes, 
I have always objected to it. 

Mr. Jowansen. And that is true even in the thirties? 

Mr. Ginzpura. Precisely. 1938, yes. 

Mr. Jonansen. You felt that way in the thirties? 

Mr. Grinzpura. That is right. 

Mr. Jouansen. Then how does it hs appen, as I am reliably informed, 
that you provided information on repeated occasions regarding 
alleged Communist infiltration to the staff members of the muse Un- 
American Activities Committee back in 1939, and thereafter ? 

Mr. GrnzpurG. Because in certain cases I felt that a certain person 
did not belong in the Government, and ought to be forced out because 
I didn’t like the cliques such people formed. 

Mr. JoHANSEN. But you did provide such information, didn’t you ? 

Mr. Ginzpurc. Yes, [ did. 

Mr. Jowansen. So you contributed to what you now characterize 
as pillorying. 

Mr. Grinzpure. That is right. Retrospectively I regret any collab- 
oration I did. 

Mr. Jouansen. In other words, you regret having provided infor- 
mation about infiltration of the writers project in WPA ? 

Mr. Ginzvure. I did not provide any information about the writers 
project. Quite the contrary. 

Mr. Jouansen. About what did you provide information ? 

Mr. Grnzeurc. He asked me about a certain person who was in the 
Department of Commerce. 

Mr. Jomansen. Who asked you? 

Mr. Ginzpure. Mr. Mandel. 

Mr. Jonansen. Didn't you originally voluntarily provide infor- 
mation to Mr. Mandel. 

Mr. Grinzpurc. He asked me. We used to meet. 

Mr. Jomansen. Didn't you go to him on your own initiative? 

Mr. eee No. 

Mr. JouanseN. Mr. Mandel tells me the contrary. 

Mr. Grvzpure. We were in a group who where discussing certain 
problems. One of the problems we were discussing was how to break 
down certain cliques. 1 was fighting the Communists in my own union, 
in the United Federal Workers. As a matter of fact, I resigned finally 
in a public letter that was published in the newspapers. 

Mr. Atrorp. What union was that? 

Mr. Ginzpurc. United Federal Workers, WPA local. I resigned 


when I found that there were abuses in the union or what we regarded 
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as improper practices, practices undertaken without consultation with 
the membership, and so on. 

Mr. JoHansEN. In other words, you did regard communism as 
something other than a myth then‘ / 

Mr. GinzBure. Wait a second. You are jumping ahead of what I 
am saying. I say I have fought communism, Communist ideas and 
Communist t icties, all my adult life, and I still fight them. The only 
question is what is the proper and most effective way of fighting. T 
still feel it should be done individually. 

Mr. Suretey. If the gentleman will yield for a question on that 
point, you say in your book that the Communist movement is dimin- 
ishing or getting smaller. You were talking about the most effective 
way toc urb this and you are fighting it. Personally I disagree with 
you and your book. I think that is not the way to fight it. I would 
like to ask you, if you believe that the Communist movement is dimin- 
ishing now, what has been the reason? Has it been because we have 
had legislation to take care of this ‘ 

Mr. Ginzpure. No; on the contrary. 

Mr. Suretey. Let me finish. It has not been because of books such 
as yours, I think, or books expressing the view on how to curb it that 
have done this. I believe it was strictly the legislation and the work 
that the citizens have brought forth. 

Mr. Ginzsurc. I may say that I can quote you from the recent 
annual report of the Un-American Activities Committee which actu- 
ally points to the opposite conclusion. 

Mr. Jonansen. What is the conclusion that report points to? 

Mr. Grnzsure. The report states that you have to find out what are 
the causes of the decline in Communist P arty membership. It recog- 
nizes that the people who have been genuinely converted to anticom- 
munism or who have become really personally disillusioned, that they 
represent a loss to the Communist movement. But the report points 
out that the people who have left the Communist Party because they 
were afraid of the loyalty-security programs and the congressional 
investigations, simply have gone underground. The vy don’t constitute 
any loss to the Communist Party. 

This passage in the report is the best explanation or the best ad- 
mission of the fact, of the well-known historical fact, that you can- 
not convert people by force, which is exactly what has been what the 
Un-American Activities Committee has been trying to do and on 
which it implicitly admits lack of success. 

Mr. Jonansen. Are you claiming, sir, that the function and at- 
tempted role of the Un-American Activities Committee has been to 
convert people by force or has it been to secure information regarding 
the Communist conspir cy and activity on which to base legislation / 7 

Mr. Ginzpurc. Even the Supreme Court has held that they went 
far afield, and they went in for the principle of punishment by ex- 
posure and pillory. 

Mr. Jouansen. May the record show at this point, Mr, Chairman, 
that this witness who now is fighting the Un- American Activities 
Committee and accusing it of pillorying citizens is the same Dr. 
Ginzburg who in 1939 and thereafter was an informant voluntarily 
for the Un-American Activities Committee ? 

The CuatrmMan. Were you exposing Communists at that time? 
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Mr. Ginzpura. Yes. 

The Ciamman. You were aiding Dr, Matthews, the investigator 
forthe Dies committee ? 

Mr. Ginzpurc. No. Ben Mandel. 

The Cu ae. Is that correct ? 

Mr. Ginzeurc. I did. This I may say illustrates the problem we all 
face. People find it difficult to fight against communism privately 
and yet recognize that from the point of view of law, they can’t call 
upon the state to punish for mere ideas. In the same way we find it 
difficult in another field to follow the Biblical injunction of loving our 
enemies and at the same time opposing the evil that they do. We 
have to keep our thought on different planes. 

Now, I say that in common with many people during the height 
of the Communist shenanigans I did for a brief time yield to the 
temptation of helping the Dies committee carry on its work in a few 
Cases, 

Mr. Jonansen. Mr. Mandel tells me that this brief time covered 
a period of 15 years. 

Mr. Ginzeurc. Mr. Mandel is quite mistaken, because I was not in 
Washington from 1947 to 1951 for one thing. 

Mr. Watiuavser. Mr. Chairman, may I ask a question at this 
point ¢ 

The CuarrmMan. Yes, sir. 

Mr. Wariuavser. Dr. Ginzburg, you have prepared this state- 
ment very carefully, and you say “the diminishing handful of actual 
Communists.” You use that expression. On what fact or what basis 
do vou — that? 

Mr. Ginzpure. As I say in my book, the New York Times more 
than a year ago estimated the Communist Party membership as any- 
where from 2.000 to 5.000. 

Mr. Wanuiavuser. Is the New York Times the authority? 

Mr. Ginzpura. It is one authority. Another authority, John Gates, 
when he resigned, estimated the membership at 7,000 and declining. 
I may say these facts are well known to Mr. Hoover, but in his book 
he deliberately stops—in his book published last year—at the 1955 
figure of 22.500, and then says that since that time there has been 
some more decline but does not say what it was. He then says the 
decline in Communist Party membership is not important. 

Mr. WatvHavuser. Excuse me for interrupting, but do you not agree 
that the word “actual” Communists is carefully chosen by you, and 
does not take into account those who left the Communist Party and 
go into the so-called Communist movement ? 

Mr. Grnzpura. I would say this. I accept Mr. Hoover’s mathe- 
matics of multiplying every Communist by 10. Multiply him even by 

. hundred and you still don’t have anything that actually threatens 
the security of the United States to such an extent that you have to 
abridge the Bill of Rights. The point is that you can’t find a single 
Communist in all these security cases. 

Mr. Atrorp. Will the gentleman yield at. that point ? 

Did TI understand the witness correctly to say that Mr. Hoover 
manufactures these figures ? 

Mr. Ginzpura. No. I said that in Mr. Hoover’s book, published in 
1958, he traces the Communist Party membership from a figure of 
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80,000 in 1944 to 22,500 in 1955, but he stops at that point and merely 
says that since then there has been some more decline, but the im- 
portant thing is that the Communist strength is not ‘measured by 
membership, and so on. 

Mr. Atrorp. What was your statement relative to Mr. Hoover 
multiplying? What do you mean to infer by that statement ? 

Mr. Ginzpurc. By multiplying, I am referring to Hoover’s state- 
ment that for every party member there are 10 sympathizers or fellow 
travelers. But my main point is about the membership figures. If 
Hoover actually ran the figures down to the time of publication, 1958, 
he would have had to give a maximum 1958 estimate of 7,000—I 
think the figure is more accurately 5,000 or 2,000—in which case his 
whole thesis about the increasing Red menace would have looked 
ridiculous. So by stopping at 22.500, he was able to avoid the effect 
of the drastic decline in the Communist Party membership. Mind 
you, the decline since 1955 took place as a result of the speech of 
Khrushchev expounding all the villainies of Stalin, a speech which 
shook the American Communists, and also the spectacle of the Rus- 
sian brutalities in Hungary, and so on. 

The Cuarrman. Mr. Ginzburg, your book is very critical of the FBI 
and its investigation in the field of communism, is it not ? 

Mr. Ginzpure. Yes. I think that this is a field which is dangerous 
to free government to put in the hands of any Government agency. 

The Cuairman. Your book condemns the FBI tactics in the field 
of fighting communism, doesn’t it ? 

Mr. Grinzpura. That is right. I say they are good policemen, fine 
policemen, but in the field of ideas and civil rights I don’t think they 
ought to set policy. 

The Crairman. What prompted you to write this book entitled 
“Rededication to Freedom” ¢ 

Mr. Grnzpurc. I have a foreword which explains it. As a result 
of my work on the Constitutional Rights Committee, as a result of 
my going into hundreds of security cases—and I am still continuing 
that “activity—I just felt that there is not a shred of justification for 
the entire loyalty-security program. 

The CuHarrman. How many copies of your book have been pub- 
lished ? 

Mr. Ginzpurc. I don’t know. This is the first edition. 

The Cuatrman. What is the cost of the book to you? 

Mr. Ginzeura. What is the cost of the book to me? 

The CHatrmMan. Yes. How much did it cost you to have Simon 
& Schuster publish this book? 

Mr. Ginzpura. It didn’t cost me a penny. 

The Cuarrman. Who paid for it? 

Mr. Grnzpura. It is an ordinary publishing venture. I got an 
advance against royalties. 

Mr. Fotry. I would like to make a statement that I believe this 
line of inquiry is out of order and is not germane to the bills pending 
before this committee and that whatever motivation prompted the 
author to write his book, it is protected by the Federal Constitution 
and that we are not justified in inquiring as to why he wrote a book, 
how much it cost him and who produced it, and how much money is 
concerned. 
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The Cruairman. It is certainly the right of this committee to in- 
quire into the motives and bac ‘kground of the publication of this book 
in connection with the witness’ testimony. 

Mr. Ginzpurc. The motives and background are stated in the fore- 
word. I may say that I had a letter from a Columbia law professor, 
and he commended me especially on the admirable forthrightness, 
and he also agreed with the opening line of my foreword, the quota- 
tion from Charles Péguy, that “he who knows the truth and does not 
bellow it out makes himself the accomplice of liars and falsifiers.” 

The Cuarrman. Who arranged for the publication of this book? 

Mr. Ginzpure. I arranged it. 

The Cnatrman. What kind of agreement or contract did you have 
with the publishers, Simon & Schuster ? 

Mr. Grinzpure. It is an ordinary agreement, 10 percent royalties 
and an advance. 

The Cuatmman. How much have you received so far in royalties? 

Mr. Ginzpurc. The book has only been out since the middle of 
March. You only get a royalty statement every 6 months. 

The Cuamman. You don’t know how many copies have been pub- 
lished ? 

Mr. Grnzpurc. No, I don’t. 

The CrarrMan. I have read this book very carefully. Of course, 

I violently disagree with you. Right in the beginning I say you 
certainly doa grave injustice to the memory of tha at great American, 
Thomas Jefferson, when you dedicate that book to his me mory. I 
will say if the great Thomas Jefferson were aware of the contents, 
he would turn over in his grave and rebel at the fact that you dedi- 
cated this book to his memory. 

Mr. Grinzpura. I am sorry I did not bring my pocket volume of 
Jefferson, but I will be glad to put into the record the statements 
of Jefferson similar to those that I have made in the book. 

I may also say that George Sokolsky, in criticizing my book, warns 
that if anybody calls me a Communist, he will denounce him as a 
liar. He said Iam a Jeffersonian Democrat. 

The CuarrmMan. Your book questions and condemns the conviction 
of Alger Hiss, does it not ? 

Mr. Grnzpurc. I point out that both in the case of the Hiss trial 
and in the case of the Rosenberg-Sobell trial, the atmosphere of 
hysteria spread from the crime of opinion persecution to trials for 
acts. 

The CHAIRMAN (reading) : 

In addition to indications of sharp practices by the prosecution in the Hiss 
and Rosenberg-Sobell trials, to minimize their grounds for suspicion that Gov- 
ernment attorneys may have been guilty of suborning witnesses and fabricating 
evidence. 

Do you stand by that ? 

Mr. Ginzpura. Yes; I do. Wait a second. I go on to point out 
that these charges had been made in print, that in the nature of the 
case they cannot be either verified or disproved except by congres- 
sional investigation, and they may in fact be without foundation. 
But then I point out that from the human point of view, since the 
officials are made of flesh and blood, it is impossible to expect that 
they will not yield to temptations if they have not already done so. 
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Here I may say I am on the same ground as the authors of the Fed- 
eralist papers who said, “What is government but the greatest of all 
reflections on human nature. If men were angels, they would need 
no government. If angels governed men, you would not need any 
curbs on government.” 

The CuHarrman. Your book condemns the conviction of William 
Remington. 

Mr. Grnzpurea. Yes; I do. 

The CHatrman. You also defend the conduct and action of Harry 
Dexter White, do you not, in this book ? 

Mr. Ginzpura. Yes; I do. Apropos of the Rosenberg-Sobell case, 
I would like to put into the record an editorial from the Catholic 
Worker in the April-May 1959 issue called, “Time, Conscience, and 
the Sobell Case.” ‘This is written by a C atholic i in a Catholic organ. 

The Cuamman. Who isthe author of the article? 

Mr. Ginzzpure. Ted LeBerthon. 

The Cuarrman. What do you know about his background? 

Mr. GrnzpurG. I know he has been a writer for the Catholic pub- 
lications for many years. He even quotes an article he wrote some 
years ago. His article is featured as the editorial of the whole paper. 

Mr. Forty. Mr. Chairman, may I ask a question. I have to leave 
shortly. What is your position, Mr. Ginzburg, concerning the em- 
ployment of Communists by the Federal Government ? 

Mr. Ginzpure. I would say that the Constitution has to be ideologi- 
cally color blind. 

Mr. Rees. It has to be what? 

Mr. Ginzpure. As Justice Marshall, the grandfather of the present 
Justice Marshall, put it in his 1896 dissenting opinion—he said the 
Constitution is color blind. I would apply that not merely to color 
of races but I would apply it to ideological labels. 

Mr. Forry. Do | understand correctly that it is your position that 
the Federal Government should have as a policy the employment of 
Communists in the Federal Government ? 

Mr. Ginzpura. No. 

Mr. Rees. Are you against the employment of Communists in the 
Federal Government ¢ 

Mr. Ginzpure. I would say that I am against the employment of 
unreliable and crooked persons in the Government. 

Mr. Rees. That is crime. I am talking about ideologically inclined 
people who would seek to destroy the very Bill of Rights that you 
and I are dedicated to protect. Are you in favor of the ‘Federal Gov- 
ernment employing Communists ? 

Mr. Ginzeurc. I would say that if you find somebody who by ex- 
perience or by his record does his job, is reliable, and does not mix 
his political views in his government work, I say I don’t want to know 
what his private beliefs are. 

Mr. Fotry. In answer to my question, then, you say that the Federal 
Government should have no concern or interest in whether or not a 
person is a Communist or any other type of subversive individual, as 
far as Federal employment goes; is that correct 

Mr. Ginzpure. I would say I would go back to the Civil Service 
Commission rule on the books up to 1939, where you were forbidden to 
inquire into a person’s political beliefs. 
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Mr. Fotry. We have practical legislation before us here. You are 
a witness, and I would like to know, and I believe you could help 
the committeo in understanding your views, if you feel in your 
judgment as one who has been a student of this problem, the Federal] 
Government as a matter of policy should employ members of the 
Communist Party, or the 2,000 to 5,000 members of the Communist 
Party that you have referred to. 

Mr. Ginzeurc. Government employment is not in that sense a right. 

Mr. Fotey. Can’t you tell me yes or no? 

Mr. Ginzpurc. The question is loaded. I don’t accuse you of 
deliberately loading the question. 

Mr. Fotey. I am not loading the question. I am on your side. I 
am for a strong exercise of civil rights. I want to know whether the 
Federal Government should employ Communists. 

Mr. Ginzpurc. I would say that if the Government selects person- 
nel on reliability that is all that needs to be asked, and you should 
not find out whether a man is a Communist, redhead, Jew, Catholic, 
or what. 

Mr. Fotry. What is a Communist? Tell me in your definition 
what a Communist is. Maybe I am misinformed. Would you kindly 
define that, because it is very important for me to know. 

Mr. Ginzpurc. I know. The problem is that you cannot identify a 
human individual, a child of God, with a label. 

Mr. Fortry. Is a Communist for protecting and defending against 
all attack the Constitution of the United States? 

Mr. Grnzpurc. Are you talking of the formal definition of com- 
munism, or are you talking of an individual Communist ? 

Mr. Fotry. You tell me. Give me the answer. 

Mr. Grinzpure. The point is this. Supposing a man is a member 
of a labor union. 

Mr. Forry. I am talking about Federal employment. 

Mr. Grnzeure. Just to illustrate my point. You can not identify 
an individual completely with the policies of the organization or with 
the apparent policies of the organization. 

Mr. Forry. Are you telling 1 me that there are no Communists? 

Mr. Grnzeurc. No. I am saying simply this, that you cannot 
take an individual and judge him merely by the definition of com- 
munism which you have developed. 

Mr. Forry. Can we accept Lenin’s definition of communism ? 

Mr. Ginzpure. No. 

Mr. Axrorp. I would like to ask the witness this question. Do 
you think that this Government should employ individuals who are 
dedicated to the destruction of our form of government ? 

Mr. Ginzpura. Well 

Mr. Atrorp. Answer yes or no, please. That is simple. That is 
not loaded. 

Mr. GinzpurG. You mean who advocate abstractly ? 

Mr. Atrorp. We have men sitting in this room this morning who 
fought for their country in wars and they were dedicated and sworn 
to uphold the Constitution of the United States and sacrifice their 
lives in the defense of this country, and they were dedicated to the 
destruction of the enemy. I am simply asking you, Do you think 
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that this Government should employ individuals who are dedicated to 
the destruction of our form of government? Yes or no? 

Mr. Ginzpurc. If they do not incite to action, I would say yes. In 
other words, here you have to apply the same principle—the same 
principle that you use in criminal law—to Government employment. 
Yesterday there was quite a dispute over the fact that the witness 
could not see a man being punished for being a member of the Com- 
munist Party, but wanted him out of the Government. He had a 
great difficulty in making the distinction. I would say that the same 
line of thought applies in both situations. It is the policy of the Bill 
of Rights which we have not formally repudiated —— 

Mr. Aurorp. May I say to the witness, we are not talking about the 
Bill of Rights. We are talking about individuals who are dedicated 
to defend the Bill of Rights versus individuals who are dedicated to 
destroy the Bill of Rights. Do you think we should employ individ- 
uals in this Government who are dedicated to the destruction of those 
principles? Yes or no? 

Mr. Ginzpure. Yes; provided they do not incite to action. I may 
point out that once you follow the opposite policy you are not merely 
getting at the Communists. You are ranging over the whole gamut 
of liberals and radicals of all sorts. 

Mr. Fotry. Do I understand you correctly? You are saying it is 
all right for the Federal Government to hire a person who harbors 
Communist views, but under your concept it is not all right for the 
K eder al Government to hire that very person when he exercises those 
views. Isn’t there an inconsistency in your aint 2 

Mr. Grxzpurc. No. That is the basis on which the whole principle 
of the Bill of Rights rests. As long as people confine themselves to 
abstract advocacy of ideas, they are free, but if they descend to acts 
that disturb the peace of the republic, then there is the time—in Jef- 
ferson’s words, in the Virginia statute of religion—— 

Mr. Fotey. How about activity which does not involve inciting to 
riot but involves taking the secrets of our country surreptitiously and 
passing them over to the enemy 4 

Mr. Ginzeurc. That is committing a crime. Of course, they have 
to be punished. I point out that the way to punish these people—I 
mean the way to track down these people—is not by ideological screen- 
ing programs, because these have caught no spies, and spies have been 
able to go through these screening programs without being tripped up 
by them. 

Mr. Suretey. Does that mean, in other words, that you believe an 
honest Communist will work for the U.S. Government ¢ 

Mr. Ginzpure. Yes. As a matter of fact, there are some that the 
Central Intelligence Agency deliberately uses. 

Mr. Surrey. Is it not our job through investigations to find out 

whether these people are honest ¢ 

Mr. Ginzpure. No. 

Mr. Suiptey. In other words, they should come to us and tell us 
that they are 4 

Mr. Ginzeura. No. The point is that you observe their past record 
and their daily work. If you find them being crooked, you fire them 
for crookedness. 

40101— 60 10 
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Mr. Sutptey. One other question, if I may. In your statement, 
and in your book, I believe—I have not read it—you mentioned about 
a handful of Communists in this country. Is that not what the 
Communist Party wants us to believe in America, that they are going 
down? Isn’t that what they would like to get across to this country, 
that very statement / 

Mr. Ginzeure. The FBI has a heavy infiltration of FBI agents in 
the Communist Party. They have the figures. They have not dis- 
puted the fact. 

Mr. Stuptey. They have never said it was a diminishing handful, 
though. 

Mr. Ginzpure. I say that Mr. Hoover has published all the figures 
up to 1955, and then stopped publishing them because he knows 
what the facts are. 

Mr. Surtpitey. To go back to my original question, isn’t that what 
the Communists would want this country to believe, that there are 
no Communists here or not enough to bother with ¢ 

Mr. Grnzpurc. No; these are facts that can be confirmed by all 
investigators and by the actual membership. 

Mr. Sutetey. That point would be debatable as to who would 
classify and who would define the diminishing handful. But the 
question I asked you, if you would or could answer it, wouldn’t it be 
what the Communists would want for this country to think, that 
there is not any danger ? 

Mr. Ginzpure. If you followed the debates in the Communist press 
after the Khrushchev speech and after Hungary, you would see that 
the Communists themselves recognized the drastic decline in mem- 
bership. There is no gainsaying the fact that the membership has 
fallen toa diminishing handful. 

Mr. Surertey. I understand that. I just wanted your opinion as 
to whether that was right, that the Communists would like us to be- 
lieve that. You won’t answer the question. I would like the record 
to show that your book—— 

Mr. Ginzpure. Of course they would like to get everybody to be- 
lieve that they have power and influence—secret power and influence— 
but that is a self-serving statement on their part which does not mean 
a thing. You can find out what the facts are. So what difference 
does it make what the Communists want us to believe ? 

Mr. Surprey. I think it makes a great deal in the way we handle 
our legislation. 

Mr. Ginzpure. Don’t go by what the Communists want us to be- 
lieve. You should go by what the facts show. 

Mr. Suiptey. I will say that your book shows what the Com- 
munists believe. 

The CirarrMan. Mr. Johansen. 

Mr. Jouansen. Under existing law, it is unlawful for the Federal 
Government to employ members of the Communist Party. 

Mr. Ginzpure. That is right. 

Mr. JoHANsSEN. Would you advocate the repeal of that law? Do 
you advocate it? 

Mr. Grnzpure. Yes. I would advocate it and for this reason. No 
prosecutions have been made since Public Law 330 of 1955 went. into 
effect. And then you have Mr. Loyd Wright saying that under the 
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Supreme Court order Government officials have had to reinstate known 
members of the Communist Party. All of this goes to show that what 
he calls a Communist and what many people call a Communist is not 
somebody you can prove to be a member of the Communist Party, but 
anybody whom you suspect of having Communist leanings. This I 
quote from Jerry Kluttz’ column. He says some are sincerely con- 
vinced that passage of the proposed legis: ation before this committee 
«is essential to enable them to fire a few employees who are suspected 
of Communist leanings.” 

The Cuatrman. From what are you reading ? 

Mr. Ginzpurc. From the Federal Diary, Jerry Kluttz’ column. I 
think it was Tuesday morning. 

Mr. JoHANSEN. In other words, the answer to the question is, “yes, 
you favor repeal of that law”? 

Mr. Ginzpura. Yes. 

Mr. JoHANSEN. That is fine. Iam glad to have that for the record. 

Mr. Grinzpurc. Actually you are not satisfied with Public Law 330, 
you want to be able to fire anybody at will whom you can call 
Communist. 

Mr. Lestnskt. I object to the insertion of the article from the Cath- 
olic Worker, with the understanding that the committee will go over 
the article prior to insertion. 

The Cuatrman. That request will be granted. 

Mr. Barry. 

Mr. Barry. I would like to ask you a question, Mr. Ginzburg, with 
respect to the statement you have made allegedly stating that J. Edgar 
Hoover has not given the present status of the number of Communists 
now existing in the Nation. Do you know whether he has ever 
emitted a statement using your own words “bringing up to date the 
number of Communists?” “Just say yes or no. Do you know whether 
he has made such a statement ? 

Mr. Grnzpura. Let me get your question. 

Mr. Barry. Have you ever heard or do you know of J. Edgar 
Hoover stating that there are less than 22,500 Communists in the 
Nation? 

Mr. Ginzpura. Yes; in his book. He says that there has been some 
decline since, but he does not state what it was. 

Mr. Barry. And the figure of 2,500 that you used, is that an arbi- 
trary figure ? 

Mr. Ginzpura. No; that is his figure as of 1955. 

Mr. Barry. No. This 2,000 figure that you use. 

Mr. Ginzsura. The 2,000 to 5,000 was a figure used in the New 
York Times article. I believe it wasa year ago January. 

Mr. Barry. As far as you are concerned, there is no other figure 
that he has ever mentioned other than the 22,500 figure; is that right 2 

Mr. Ginzpurc. At one point before a committee he used a later fig- 
ure of 17,000. In recent testimony, unlike his past testimony before 
the Appropriations Committee, he failed to give on the record the 
present Communist Party membership. 

Mr. Rees. Do you mean he did it deliberately ? 

Mr. Grinzpure. I don’t know. I don’t know whether he did it 
deliberately. 
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Mr. WatiHaAvser. The witness used the words “deliberately with- 
held the information.” 

Mr. Ginzpura. | said I think apparently deliberately. 

Mr. Wariuauser. Not apparently. You said deliberately and the 
record will show that. 

Mr. Grnzpure. I will say this. Here is a book that you are pub- 
lishing in 1958, and you are tracing the change in the Communist 
Party membership and you trace it from 1944 down through the 
years up to 1955, and then you stop. There must be some reason 
for stopping at that point. 

Mr. Watutuauser. There could be this reason, could there not, that 
the number of Communists, who leave the Communist Party go into 
the Communist movement, which is hard to evaluate ? 

Mr. Ginzpura. No. 

Mr. WatiHavser. It could be more Communists. 

Mr. Grnzpure. He didn’t make those reservations about the other 
figures. 

Mr. WatutHauser. He does not have to make any reservations 
about any figures. 

Mr. Grnzpure. The point is this. He quoted the decline in Com- 
munist Party membership, giving the figures—the same figures he 
used to give year by year in the Appropri iations Committee hear Ings- 
and he traced it down from a high of 80,000 in 1944 down through the 
years and stopped at 1955 witha ‘figure of 22,500. 

Mr. Barry. Mr. Ginzburg, how do you have information that it 
is a lesser figure or a greater figure i in the last 3 years. 

Mr. Gryzpura. Well, first of all, he has in one place—in a hear- 
ing—used a figure of 17,000, a figure applying to a later date than 
1955. 

Mr. Barry. How do you know it is less than 17,000. TI understand 
from 22,500 to 17,000. You made a statement that J. Edgar Hoover 
said at a later date that there were only 17,000. How do you know 
of your own knowledge that there are less than 17,000 today or that 
perhaps the figure could have grown since then ? 

Mr. Ginzpura. The statement given in the press conference by John 
Gates when he quit, the statement by Howard Fast, and then finally 
the New York Times figure. There is also the constant concern in the 
statements of the Un-American Activities Committee and the Internal 
Security Committee where they have to apologize for the catastrophic 
drop in Communist. membership. 

Mr. JoHansen. Who has to apologize ? 

Mr. Grnzpure. They do. 

Mr. Jonansen. Who is “they”? 

Mr. Grnzpurc. The Internal Security Subcommittee and the Un- 
American Activities Committee. 

Mr. JonHansen. Let me tell you as a member of the Un-American 
Activities Committee, there has been no apology of that sort, and your 
statement is a falsehood. 

Mr. Grnzpurea. I meant that they are embarrassed to carry on the 
demand for more funds. 

Mr. JoHansen. I think the members of that committee are better 
qualified to judge whether they are embarrassed than you are, sir. 

Mr. Grxzeurc. That is a matter of judgment. 
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Mr. Barry. Mr. Ginzburg, you have admitted that it is correct for 
the Government to employ Communists. You have written a book 
deprecating the policies and the methods whereby free government 
is attempting to rid themselves of Communist employees. You have 
written a book predicated on your philosophy that Communists should 
be employed. Your book is an exposé—an attempted exposé—to set 
forth why these people should be employed, and using the method 
whereby they are thrown out of Government to substantiate your own 
philosophy as to the fact that they should be employed. 

Mr. Ginzpure. Personally I would not shed any tears if there were 
no Communists in the Government. If it were possible to get rid of 
the Communists without getting rid of anybody else, I might be will- 
ing to stand for it. 

The CHarrMAn. You say you might be willing to stand for it? 

Mr. Ginzpura. Yes. 

Mr. Barry. Do you know of an instance where there has been some- 
one gotten rid of allegedly as a Communist who was not a Com- 
munist ? 

Mr. Ginzpure. Yes, certainly. 

Mr. Barry. Who? 

Mr. Ginzsure. Do you want me to give you some cases? Let me 
give you the case of Mr. and Mrs. Johnnie C. Duncan. The case was 
written up by Senator Cain in the hearings before the Constitutional 
Rights Committee. Here is a Negro couple who came to Washington 
around 1939 or 1940. Mr. Duncan was employed by the GSA cafe- 
terias. In that connection he once attended a meeting as an alter- 
nate, and soon. Anyway, later on after the war, in which he served 
as a veteran, he was employed by the Post Office after taking the 
civil service examination, and he was hauled up on loyalty charges. 
He had a hearing and he was completely cleared. 

In the meantime his wife was working for the Bureau of Engraving, 
and she went through the loyalty program without any hearing. 
Then in 1951 she transferred to the Government Printing Office. In 
1953, at the height of the McCarthy hysteria, and the furor about 
Government Printing Office employing Communists and so on, she 
was hauled up on security charges and suspended. 

What were the charges? That she was married to a person who 
did this, that, and the other thing. Then at the hearing of the Gov- 
ernment Printing Office Security Board, the Board members e xpressed 
a certain embarrassment at starting security proceedings against her 
on the basis of guilt by kinship, when the kin himself lived, like the 
Thane of Cawdor, “an honorable man.” He was still working as an 
honorable man at the post office. Then by some coincidence, if you 

call it that, a post office inspector was attending the secret hearing of 
the Government Printing Office Security Board and he said, “We will 
fix that. Weare going to reopen the case against the husband.” 

Mr. Barry. Did you hear all this or is this just hearsay ¢ 

Mr. Ginzpurc. This is not hearsay. This is on the record of the 
hearing. 

The CHarrmMan. Were you present at the hearing? 

Mr. Grxzsura. No; but I have seen—— 

Mr. Barry. How do you know comments were made in a meeting of 
that kind ? 
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Mr. Grnzpurc. Because the transcript of the hearing was available. 

Mr. Barry. You said this was a secret meeting. 

Mr. Ginzpurc. The person involved had the Tight to the transcript 
of the hearing. It was secret from the general ‘public. It was this 
person who made this thing public. 

Let me continue with the story, because it was all stated in the 
hearings of the Constitutional Rights Committee. 

Then the Board did a wonderful thing. They gave a contingent 
verdict to Mrs. Duncan. They said that if Mr, Duncan should be 
cleared, then she should be cleared and reinstated. But if Mr. Dun- 
can should be found by the Post Office Department to be a security 

risk, then she should be dismissed and condemned also as a security 
risk. They might have also added and her unborn child. Anyway, 
after that things went as if by magic. The Post Office reopened the 
case of Mr. Dunean, filed sec urity charges, held a hearing. He was 
found guilty. He was dismissed. Two weeks later she was dismissed. 
At the time we got the case at the Constitutional Rights Committee, 
I said to myself, “Well, how do I know whether these people are not 
really Communisis?” Then it turned out later that they both had 
applied to the ¢ vil Service Commission for loy alty clearance under 
the technical provision of Public Law 733, which incidentally is 
omitted in this legislation. .As you may know, Public Law 733 con- 
templated two types of programs. It contemplated a security pro- 
gram and also a loyalty program. It provided that if a person 1s 
found to be a sec urity risk and can’t be shifted to a nonsensitive job 
in the same agency, and he has to be dismissed, that person could then 
find other nonsensitive employment if the Civil Service Commission, 
after an investigation of all the facts, certifies to his loyalty. They 
took advantage of that provision, and the Civil Service Commission, 
with its access to all the derogatory information, found both of them 
to be per fectly loy: il. 

Mr. Barry. Were they reinstated / 

Mr. Ginzpurc. They were not reinstated as a result of the Commis- 
sion’s loyalty clearance. They were reinstated only thanks to the 
volunteer efforts of a lawyer who went to court in defiance of the 
Brownell memorandum forbidding reinstatement to those who had 
not sued within 18 months. They were ordered reinstated on the 
basis of Cole decision—even though the Brownell memorandum—— 

Mr. Barry. Isn't this story living testimony to the justice that 
exists / 

Mr. Ginzeurc. Wait a second. They had to fight their way to the 
court of appeals before they got anywhere. They were not reinstated 
because of the crookedness—— 

Mr. Barry. They had rights and they exercised those rights and 
they were reinstated. 

Mr. Ginzpure. If you had overriden the Cole decision, they would 
not have stood a chance. 

Mr. Barry. In just civil matters mistakes are made all the time, and 
we go to the appellate division and finally up to the Supreme Court. 
We are not infallible. Judges are not infallible. Juries are not. in- 
fallible. 

Mr. Ginzpura. They were not reinstated even though the facts 
showed that they were framed by their agencies. Remember that on 
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the same evidence which their agencies had the Civil Service Com- 
mission found them perfectly loyal. They were not reinstated on 
that account. 

Mr. Barry. The more you talk the more am certain that the poli- 
cies were good and that they had justice in the end and they won their 
case, even though they had handled themselves so poorly — 

Mr. Ginzpura. Thanks to my efforts. Thanks to Senator Cain’s 
efforts, and thanks to the efforts of Byron Scott. 

Mr. Barry. It may have been due to many other circumstances, but 
would you not agree that it is not only sufficient that men in Govern- 
ment and women in Government maintain loyalty, but they also give 
the appearance of being loyal Americans at all times and are careful 
in their associations / 

Mr. Ginzburg. If what you mean is that as the Navy Department 
says, you should consult the Navy Department, you should consult 
big brother as to what organizations you join and with whom you 
associate, I say that you are instituting a reign of conformity and 
thought control. That is exactly what I am fighting against. 

Mr. Barry. It is not thought control to safeguard and preserve 
our freedom which we hold sacred and for which we have fought and 
bled over many years. 

Mr. Ginzeura. The thing I hold sacred is the Declaration of Inde- 
pendence and the Bill of Rights. 

Mr. Barry. Then it is important to know who your associates are 
and what they stand for in these organizations, isn’t it ¢ 

Mr. Ginzpurc. As I said yesterday, when the same type of question 
was put, didn’t Christ associate with sinners / 

Mr. Barry. Yes, but He also said certain things to them. 

Mr. Ginzeura. Certainly. How do you know that these people did 
not say similar things to those they associated with, 

Mr. Jowansen. And He never took the fifth amendment. 

The CHamman. You say the security program is a peacetime 
boondogegle ¢ 

Mr. Ginzeura. Yes. 

The Cnatrman. What kind of peacetime security program would 
you suggest ¢ 

Mr. Ginzpurea. I would suggest the use of counterintelligence and 
that sort of thing, which is the only way you have actually caught 
sples. 

The CuarmMan. You don't think we need any legislation at all to 
—— our Government against subversive employees / 

Mr. GinzsurG. Nobody has given—and here may I say that even 
one of the Members, Congressman Doyle, once pointed out that no- 
body has given any definition of the words “subversive” or “un- 
American.” 

Mr. WatiHauser. Does the witness think that it is wrong for cities 
to have police protection against criminals? Do you believe that 
society, in other words, is not entitled to protection / 

Mr. Ginzpure. Certainly I believe it is. That is the very function 
of the state. 

Mr. Watunauvser. Isn’t the Federal Government which is you and 
myself and others just as much entitled to protection from sources 
of threat from within and from without ? 
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Mr. Grinzpurc. You are entitled by all means to guard against the 
commission of crime. But you are not entitled to carry on an ideologi- 

cal inquisition on the vain hope that this will help you guard against 
crime. It has not done so inthe past. It has destroyed — 

Mr. Wau.iaAvser. Is it not a crime in the broad sense, according to 
our thinking, to be a Communist and to want to overthrow the Gov- 
ernment of the United States / 

Mr. Ginzpurc. You have not made it a crime on the statute books. 

Mr. WatiHauser. I say in the broad sense. In our opinion, I meant. 

Mr. Ginzpurc. I would say in that sense, if I may use the term, you 
are un-American. In the sense that you go contrary to the specific 
tenet of the Bill of Rights which says that people should be tried for 
acts and not for opinions. In the case of acts, they should be tried by 
rules of due process, but the Bill of Rights framers did not want people 
to be tried for opinions, with or w ithout due process. 

Mr. WatHauser. But the Communist ideology is not an opinion. 
It is a definite statement of fact that they want to overthrow the Gov- 
ernment of the United States. So therefore it is no longer an opinion. 

Mr. Ginzpurc. The Supreme Court held in the Yates case that 
there must be a distinction between abstract advocacy and incitement 
to revolution. 

Mr. Watinauser. I would like to have it on the record that the 
witness and I differ entirely on this point. 

Mr. Lestnskt. You said there should be a so-called counterespionage 
to deal with Communists. 

Mr. Ginzpurc. Well, there is. 

Mr. Lestnskr. Supposing ey were found. How are these Com- 
mies supposed to be dealt with ? 

Mr. Grnzpure. They could be removed. 

The Cuamman. I thought you approved of the employment of Com- 
munists in our Government. You testified to that. 

Mr. Ginzpure. If they are guilty of crookedness, I don’t care wheth- 
er they are C ommunists or veterans or what they are. 

The Cuamman. You were asked by a member of the committee if 
you approved of Communists being employed. You said “Yes.’ 

Mr. GinzpurG. Yes. Youare saying if they were found to be violat- 
ing the laws—committing treason or espionage. Of course, in that 
case they should be punished. 

Mr. Lestnsxt. How are you going to do that, then ? 

Mr. Ginzeurc. By direct evidence. I think I should make my point 
quite clear by discussing what happened in the industrial secur ity pro- 
gram. As you know, the industrial security program originally started 
as an informal program in World War II when the Army issued 
instructions that without listening to idle gossip or rumor or so on 
but where they had direct evidence that a certain person was involved 


in espionage or sabotage, not necessarily amounting to legal proof, 

they should work with man: iwement and labor in shifting him out of 

the job, and if they can’t shift him, they should order his removal. 

That program was upheld in district court. Of course, it involves 

abridging individual contract rights in the name of the national in- 

terest, and I would say, especially in wartime, that can be held—— 
Mr. Lestnskr. At that point, are we not at war presently ? 
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Mr. Grinzpurc. Yes; I will pass on to that. In the same way you 
can conceivably hold that even in time of peace the same power of 
overriding individual contract rights in the name of national sec urity 

should be maintained. But what happened after 1948 is that the 
induste; ial security program became entirely a program of association. 
Since that time the administrators have had no cases of even suspected 
sabotage or espionage. They have had only cases of a person who was 
a member of the W: ashington Book Shop or was a member of this 
association or associated with so and so, and so and so. I say that 
-— a program is a program of thought control masquerading as 

) program to protect the national security. I say that such a pro- 
gram is far more serious than the incidental sacrifice of individual 

rights because it corrupts the whole intellectual and moral basis of 
our scheme of government. That is what I am opposed to. 

Mr. Levertne. Mr. Ginzburg, from what I gather it is your thesis 

and your testimony that you are opposed to any legisl: ation which 
would tend to restrict a man’s right to think. 

Mr. Ginzpurec. That is right. 

Mr. Levertnc. Do I also understand that you would support any 
legislation which would protect our Government against any acts? 

Mr. Ginzpure. That is right. 

Mr. Levertne. Which would be contrary to our security, regardless 
of what kind of thinking gave rise to those acts? 

Mr. Ginzpurc. That is right. I may say that the reason people 
commit crimes are multiple and various. 

The CHatrmMan. What kind of reasons? 

Mr. GINnzBura. Multiple and various. They are many sided. While 
it is perfectly true that there have been cases of Communist-connected 
espionage, that is to say cases of people who have turned spies for 
ideological reasons—yet I say that if you proceed on the basis of 
proscribing all persons who have entertained this or that ideology, 
these or those sympathies or associations, you are not effectively 
catching spies but you are burning the whole house down. I may say 
in this connection that the very Commission that President Truman 
appointed to draw up the loyalty program implied just that. They 
said that counterintelligence is the means of catching not only the 
ideological spies, or the spies for ideological reasons, but also the 
mercenary spies. But they said President Truman did not give us 
this topic of reference, so they were compelled to devote their time 
to preparing a personnel screening program on the basis of ideological 
beliefs. 

The CuairMan. You still insist that the Communist menace in this 
country does not exist and is just a myth ? 

Mr. Ginzeure. I say as a menace justifying the abridgment of the 
Bill of Rights, it is a myth. I say as a menace in the sense of the 
inherent error of Communist tactics and the potential danger of 
Communist ideas—of course I admit that. And I am fighting that. 

The Cuairman. Why do you criticize the FBI and its activities 
against subversion in this country ? 

Mr. Ginzpure. I may recall here what Mr. Hoover acknowledged 
back in 1924, after having carried on these activities during the time 
of the Palmer raids, and soon. He said, “After all, these people have 
not violated any laws and the persecutions should be dropped.” This 
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was when Harlan F. Stone was appointed Attorney General. I say 
the situation today is identical because there have not been any new 
laws except the Smith Act, which has in fact been rendered invalid. 
So in the real sense you are persecuting people, you are shadowing 
people, you are hauling them up before this board or that board when 
they have committed no crime. You are hauling people up without 
any standard of what it is you are aiming at. Mr. Hoover speaks of 
liberals as dupes. I have seen in the record before the Supreme Court 
that a security officer in the Greene case called the word “liberals” 
practically synonymous with Communists. He said it was a play on 
words to distinguish liberals and Communists. That is what you 
are up against. 

The CHatrmMan. You are criticizing the conviction of Alger Hiss 
and the Rosenbergs and Sobell, and also the conviction of William 
Remington in your book. 

Mr. Grnzpurc. Yes. It is in that context that I would like, after 
the committee studies it, to insert this editorial from the Catholic 
Worker. 

The CHarrMan. We will look at it first to see what the source of 1 
is and whether or not. it should be inserted. 

Mr. Ginzpure. Yes. 

The CHatrrMan. You say you wrote this book because you were 
called upon by anti-Communist friends to help them defend them- 
selves against fantastic security charges. 

Mr. Ginzpura. Yes; that is right. 

The CuatrmMan. Do you care to reveal the names for the record ? 

Mr. Ginzpure. I don’t see why I should. 

The Cuatrman. If you don’t want to, that is perfectly all right. 

Mr. Ginzpurc. I would be perfectly willing to tell you in private 
or to any other member of the committee. I just don’t want to give 
them any public obloquy. 

The Cuarrman. How long were you engaged 1 n writing this so- 
called book entitled “Rededication to Freedom” ? 

Mr. Ginzeura. I would not call it a so-called book. It is a book. 
It is between two hard covers. It is published by one of the best 
publishing houses in the country, and it is not published at my expense. 

The Cuamman. Who collaborated with you in writing this book? 

Mr. Ginzpure. In writing this book? 

The Cuatrman. Yes; who assisted you. 

Mr. Ginzsure. Nobody directly. 

The Cuamman. Who assisted you indirectly ? 

Mr. Grnzpura. I discussed the ideas with lots of people. I make 
my acknowledgment to three people. 

The CHarrman. With whom did you discuss your ideas in the 
preparation of this book? 

Mr. Ginzpurc. I mentioned Mr. Lon Hocker, the former chief 
counsel of the Senate Subcommittee on Constitutional Rights. I men- 
tioned Senator Harry P. Cain, and I mentioned also my friend, 
Gardner Jackson. As for the others, I say that the names had best 
be left in the anonymous category. 

The CHamrMman. These people assisted you in the preparation of 
this book ¢ 

Mr. Ginzepura. They discussed the ideas. I showed them drafts 
and so on and so forth. They encouraged me. Of course, I feel that 
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as regards anything in the book I am responsible and I don’t want 
anybody else to be held responsible. 

The Cuairman. Are you engaged in the preparation of any other 
books right now ¢ 

Mr. Ginzpurc. Yes, lam. Iam working on the subject of religion 
and philosophy, religion and ethics, and that sort of thing. For the 
time being I have to follow through on publicizing the message of the 
present book. 

The CHamman. You have no idea how many copies of this book 
have been published or sold so far? 

Mr. Ginzpure. No; I don’t know. 

The Cuatrman. You have not received any royalties yet from the 
book ¢ 

Mr. Gixzpurc. No; you don’t see that until 6 or 9 months after the 
book is published 

The CHairman. Mr. Rees. 

Mr. Rees. Are you familiar with the Annie Lee Moss case ? 

Mr. Ginzpurc. Yes. 

Mr. Rers. In your opinion, should she continue on the payroll of 
our Government / 

Mr. Ginzpure. She has been retained. 

Mr. Rees. Do vou think she ought to stay there? 

Mr. Ginzpurc. The Army can remove her any time they want to 
under the reasonable-doubt-of-loyalty program, if they feel that apart 
from being a Communist Party member she is in that sense disloyal. 
They have not done so. 

Mr. Rees. Here is the case of a person who was a member of 
Communist Party in 1945, the press director of the Paul Robeson 
Club of the Communist Party, and an active supporter of a Commu- 
nist Party member who ran for a State oflice. This person subse- 
quently was indicted under the Smith Act and given a sentence of 5 
vears and fined $5,000, and was known to associate with Communist 
Party members. 

Is that type of person, in your judgment, to be retained on the pay- 
roll of the Government ? 

Mr. Ginzpure. He is being retained. You are giv ne me the cases 
that the Civil Service Commission in 1956 cited in supporting the 
legislation to override the Cole decision. Actually Mr. Meloy has as- 
sured me that the standard of suitability which is still in effect and 
which applies to people in the Government as well as applicants is 
reasonable doubt of loy: alty. If they have not got the courage to fire 
these people on that standard, you don’t expect me to say they should 
fire these people. 

Mr. Rees. With those facts in mind, I am simply asking you whether 
you think that type of person ought to be retained on the Government 
payroll. 

Mr. Ginzpura. First of all, mind you, these are charges played up 
without hearing the other side, without giving the person involved 
an opportunity to refute, and the fact is that these people are still 
being retained, and I have not seen the doom of the Government 
which the Civil Service Commission and Mr. Brownell predicted if 
you failed to pass the legislation in 1956. It is now 3 years. I still 
have to see what damage has been caused by the retention of these 
people on the public payroll. 
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Mr. Rees. You think they ought to be retained ? 

Mr. Grinzpure. If you cannot charge them with improper acts and 
you are unwilling even to apply the standard of reasonable doubt 
of loyalty, a standard which I don’t ac cept, if the Civil Service Com | 
mission 1s unwilling or does not have enough evidence to apply that | 
standard, why shouldn’t they be retained ¢ 

Mr. Rees. Of course, you volunteered as a witness here. I mean 
you volunteered to give us your statement. We have done all of the 
questioning. 

One more question. As I understand it, you just don’t believe we 
ought to have this Un-American Activities Committee at all. Is that 
correct ¢ 

Mr. Ginzpure. Yes; there are a lot of people that do not believe 
that. 

Mr. Rees. I mean do you believe it ? 

Mr. Ginzpure. I believe it serves no useful function. 

The Cuarrman. What ? 

Mr. Grnzpure. It serves no useful function. 

Mr. Rees. You feel it does not perform any useful functions and 
there is no use to keep it? 

Mr. Grnzsurc. Yes. I favor the abolition of the Un-American 
Activities Committee. 

The CuatrmMan. That also applies to the FBI? 

Mr. Ginzpura. No; I didn’t say that. 

The CratrMan. You condemned the FBI in your book. 

Mr. Ginzpurc. I attacked them for exercising extralegal powers. 
IT am not saying that you should abolish the FBI in their police func- 
tions. Quite the contr ary. 

The Cuatrman. Mr. Barry. 

Mr. Barry. Mr. Ginzburg, your whole heart and soul believes in 
everything you say ? 

Mr. Ginzpura. Yes. 

Mr. Barry. It is very much a part of your total life and existence, 
this position that you have taken over a long period of years. Were 
you aware that 2 years ago there were hearings on this very matter 
before this committee? 

Mr. Ginzpura. Yes. 

Mr. Barry. What did you do then ? 

Mr. Ginzpure. I did not feel—I think I asked Harry Cain to testify. 
T don’t think he did. 

Mr. Barry. Did you appear ? 

Mr. Grnzpura. No, I didn’t, because I didn’t feel I had enough 
standing. 

The CHatrman. Didn’t have enough what ? 

Mr. Ginzpura. I didn’t feel I had enough standing. 

Mr. Barry. You did not feel you had enough standing? 

Mr. Grnzpura. That is right. 

Mr. Barry. Did someone ask you to appear this time ? 

Mr. GinzpurG. No; I asked for the opportunity to appear 
‘ Mr. Barry. You volunteered. You say you have just produced a 

ook. 


Mr. Ginzpura. Yes. 
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Mr. Barry. Do you think there is any direct connection between the 
fact that you have just marketed a book and your appearance before 
this committee at the present time ¢ 

Mr. Grinzpurc. If you mean to say I am doing this to sell more 
copies of the book, I would say that I don’t care how many copies 

[ sell. I am interested in the cause. The book is simply a means 
‘aaa cause. 

Mr. Barry. You just admitted that you have made this your total 
life and issue for the last 15 years. 

Mr. Ginzpura. Yes. 

Mr. Barry. And yet you didn’t testify 2 years ago, and here you 
have just written a book and now you a of your own volition. 

Mr. Grvzeure. In the first place, I didn’t feel that until I made 
an exhaustive examination of the subject that I was undertaking I 
should appear. As a matter of fact, some of my views on the specific 
programs evolved in the course of the research and investigation I 
carried out while writing the book. 

Mr. Barry. It seems to me, Mr. Ginzburg, here on the very first 
page of your statement, in the second paragraph, “I have just pub- 
lished a book, ‘Rededication to Freedom,’ and in paragraph 4 you 
mention the book again. I have not gone through the whole thing, 
but it — to me it is more of an advertisement for your book. 

Mr. Grnzpurea. Do you begrudge it ? 

Mr. Barry. If you had a serious interest in the subject, you would 
have been here 2 years ago. 

Mr. Grnzpura. Do you begrudge it? 

Mr. Barry. I don’t necessarily begrudge it. I think I have made 
my point, Mr. Ginzburg, and I am content with your inferred admis- 
sion and concurrence. 

Mr. Ginzpurc. If you wish to censor all references to the book, I 
would be willing to abide by that. 

The CHarrman. Did you come here to exploit the sale of your 
book # 

Mr. Ginzpura. No. 

The CHarrman. You were not invited here. What was your pur- 
pose in coming here ? 

Mr. Ginzeurc. My purpose in coming here, I started something, I 
want to continue it. I may say only a few weeks ago I took part 
in getting the Justice Department to drop an appeal on a security 
case with tragic overtones. It happens to be a case that you, Con- 
gressman Broyhill, may remember. I don’t want to mention the 
man’s name, because of the wife’s tragic situation. I intervened suc- 
cessfully to accomplish a good result. I am now working on another 
case. I feel that anything that builds up my standing will help me 
to 7, other people in similar situations. 

The CHatrman. With whom did you consult at the Department of 
Justice ? 

Mr. Ginzpure. I wrote a letter to the Attorney General. I wrote 
2 covering letter to Gerald Morgan, the Deputy Assistant to the Presi- 
dent, and a third letter to the Secretary of the Smithsonian Institution 
whom I know, and the letters got results. 

Mr. Wattnauser. On this matter of confrontation that you bring 
up, Mr. Ginzburg, while you were acting as an informer some years 
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ago, do you agree that your value—whatever it might have been— 
would have been destroyed had you accused the very first person ? 

Mr. Ginzpurc. No. As a matter of fact, all I was saying was that 
here is somebody to investigate. 

Mr. WatiuHauser. You were informing. 

Mr. Ginzpurc. Well 

Mr. WatuHauser. And your value as an informer would have been 
entirely destroyed if you had to stand before the first one. 

Mr. Ginzeurc. Wait a second. Let me point out the context. I 
have explained to Congressman Lesinski that this illustrates the whole 
problem of the difficulty of people keeping dual lines of action in mind 
when everybody tends to act on a single track. So in my fighting the 
Communist cliques, I was led for a short time into the excess of giving 
information to Mr. Mandel, which I now, on reflection, regret. 

Mr. Jonansen. Do you regret it because the information you gave 
was in error, or in spite of the fact that the information you gave 
was accurate ¢ 

Mr. Ginzpure. In spite of the fact that the information I gave was 
accurate. 

The CuatrrMan. Why do you regret it, then ¢ 

Mr. Ginzpurc. Because it feeds the sort of thing which has no end. 
In that particular case I had reason to believe that that person was 
actually a member of the Communist Party. This feeds the sort of 
thing in which it is not the Communists that are the main victims; it 
is also all sorts of liberals or people with unorthodox ideas 

‘The CuHatrMan. Your book approves of communism, as I read it. 

Mr. Ginzpura. I do not. Right in the foreword, I speak of the 
justifiably execrated tactics and doctrines of the Communists. Do you 
call that approval ¢ 

Mr. JOHANSEN. But those who were in adherence with the doctrines 
which you so vehemently characterize by your statement are in your 
judgment, until by overt act proved otherwise, dependable, reliable. 

Mr. Ginzpure. I did not say that. 

Mr. Jouansen. Trustworthy employees of the Government. 

Mr. Ginzpura. I didn’t say that. 

Mr. JoHANSEN. You said you were willing to have Communists in 
the Government. 

Mr. Ginzpura. If they happen to be reliable, in which case their 
communism has nothing to do with it. 

Mr. JoHansen. Mr. Chairman, I respectfully suggest that we in- 
clude the balance of his written statement in the record and excuse 
the witness. 

The CuHarrman. Very well, sir. 

(The statement referred to follows:) 





BALANCE OF PREPARED STATEMENT OF BENJAMIN GINZBURG, EAST NORWALK, CONN. 


Turning now to the second illusion—the illusion of a life-and-death danger 
posed by domestic communism—I mince no words in saying that in my opinion 
the so-called Communist menace in the United States is an emotionally created 
myth. In saying this, I am far from denying the potential dangers inherent in 
Communist ideas or in Communist tactics of working with other groups. I have 
fought Communist ideas and tactics all my adult life—I fought them when some 
of the present advocates of government thought control were active members 
of the Communist Party. I still believe in fighting Communist ideas and tactics, 
but in accordance with our established way of life I believe that the fighting 
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should be done by private individual and organizational effort, and not by calling 
in the state—the policeman—for help. For a policeman is just not equipped 
to be able to distinguish one political idea from another. As an illustration of 
this inability to tell one idea from another, | may mention that in the published 
record of the Greene industrial security case (which is now before the Supreme 
Court), we find the security oflicer holding that the word “liberals” is synony- 
mous with Communists. 

I believe that in accordance with our way of life, the Government should not 
interfere with the freedom of opinion and association unless and until the 
Nation faces a life-and-death menace, such as a civil war, a revolution, or other 
grave emergency. In such a situation the conditions of civilized trust, which the 
Bill of Rights presupposes, suffer a general breakdown, and we cannot operate 
under our traditional rules of freedom. 

There is certainly no life-and-death menace today from the handful of Ameri- 
can Communists. Their number was estimated by the New York Times more 
than a year ago as anywhere from 2,00U to 5,000, and it must be much less now. 
The threat of Russian communism is of course a different story, but we are 
meeting that threat by military and diplomatic means. I don’t see how a 
Government campaign against freedom of opinion in this country helps us to 
meet that threat. On the contrary, it confuses us. For when we allow the 
leaders of the domestic anti-Communist campaign to compete with the State 
Department and the President in setting foreign policy, we create a babel which 
confuses not only our own citizens but our friends abroad as well. 

In my book I show that the sense of the existence of a life-and-death domestic 
Communist menace—what I call the myth of the Communist menace—hus been 
subjectively and emotionally created as a justification for the progressive abridge- 
ments of the Bill of Rights which have taken place in the past 20 years. Instead 
of resisting the encroachments on the Lill of Rights when they first started on 
a small scale, the American people have allowed themselves to be bamboozled 
into accepting the talk about a Communist conspiracy as a sufficient justification 
for these encroachments. We have been bamboozled into sacrificing the Bill 
of Rights by talk of a Communist conspiracy because we did not stop to realize 
that if it were a question of a conspiracy to commit a crime, we ha’e plenty of 
laws on the statute books to deal with it in the regular way—without violating 
the Bill of Rights. Little by little, as we accepted the talk about a Communist 
conspiracy as a justification for abridgments of civil liberties, we developed 
such an emotional state in the existence of an increasing Communist menace 
that we completely parted company with objective facts. 

In this psychological development of the myth of the Communist menace, a 
fateful role was played by the revelations, after the war, of the existence of 
Communist-connected espionage. Approaching the problem of Communist- 
connected espionage with the background of long indoctrination in the myth of 
the general menace of communism, we lost our heads completely. We found a 
new reason for persecuting as Communists persons of unorthodox opinions and 
associations—namely, that such persons might engage in espionage. We did not 
ask ourselves whether ideological proscriptions, ideological screenings, consti- 
tuted an effective way of dealing with espionage. Nor did we ask ourselves 
whether the existence of Communist-connected espionage provided any justi- 
fication for depriving people of their livelihood in areas of activity where there 
was no rationally conceivable possibility of the commission of acts of espionage. 

Actually our frenzied ideological screening procedures have not caught any 
spies; moreover, it is a fact that spies whom we have caught by counterintelli- 
gence and other rational forms of vigilance—such as Judith Coplon and Joseph 
S. Petersen—had experienced no difficulty in slipping through the meshes of 
the ideological screening programs. 

In short, the ideological screening system, which has wrecked so many lives 
and has imposed a smothering blanket of thought control upon the American 
people, is completely valueless as a means of protecting the national security 
against espionage. Protection of the national security against espionage must 
be sought in counterintelligence, in rational vigilance against acts, and of course 
in the selection of morally reliable personnel—personnel selected on the basis 
of an evaluation of their personal qualities and not on the basis of the external 
labels we try to fasten on them, such as Communist, redhead, Jew, Catholic, ete. 

In the past few years we have seen the tide of hysteria fed by the myth of 
the Communist menace recede bit by bit. The 1956 Supreme Court decision in 
the case of Cole v. Young, invalidating the application of the Eisenhower security 
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program to nonsensitive positions in the Federal Government, reflects this ebb 
in the tide of hysteria. Similarly the persistent efforts to override this decision 
by congressional legislation represent an attempt to reverse the tide and restore 
the conditions of the Brownell-McCarthy period. 

I do not regard the Cole decision as constituting a definitive rational solution 
of the security problem, as so many liberals seem to believe. Far-fetched, hyster- 
ical charges about opinions and associations make no more sense in sensitive 
areas of Government operations than they do in nonsensitive areas. If you 
examine the published records in the two industrial security cases now before 
the Supreme Court—the William L. Greene case and the Charles Allen Taylor 
case—you will come away appalled by the spectacle of our great Government 
spending literally billions of dollars in investigating and condemning people on 
such trivia as membership 20 years ago in the Washington Cooperative Book- 
shop, attendance at a public dinner of the Southern Conference for Human Wel- 
fare, and support of a Washington good music radio station. 

All that can be said for the compromise represented by the Cole decision—and 
that is a great deal—is that it marks a partial return to sanity, and that it gives 
promise—if we are not reinfected with hysteria—of leading to a complete return 
to sanity later on. 

I know that certain sections of the public violently disagree with my assess- 
ment of the situation. They feel that a national crisis has been posed by the 
Cole decision, a crisis which must be resolved by overriding the Supreme Court’s 
ruling. 

But I say to these people: Where is the crisis? Where is the fire? The Cole 
decision was handed down, as we all know, on June 11, 1956—that is to say, 
almost 3 years ago. At the time the High Tribunal promulgated its ruling, 
Attorney General Herbert Brownell, Jr., and Civil Service Commission Chairman 
Philip Young, in statements before this committee, predicted that the country 
would be ruined unless the Court’s decision was promptly overridden and the 
security program restored to its former scope. Each year since that time, we 
have had similar predictions of impending doom. jut each year—in 1956, in 
1957, and in 1958—the legislation to override Cole v. Young failed of enactment. 
The country is still standing. I challenge the supporters of this legislation to 
show objectively in what way the national interest has been harmed by the 
failure to override the Supreme Court decision and restore the security pro- 
cedures for nonsensitive employees. 

I say that the crisis exists only in the minds of those who proclaim it. In 
support of my assertion, I may cite the recent statement of FBI Director 
J. Edgar Hoover in the April issue of the FBI Law Enforcement Bulletin. 
In that statement Mr. Hoover bemoans the present apathy in regard to the 
Communist menace. He calls this apathy “alarming and shameful” and attrib- 
utes it to the “success of [a] deceitful Red plot.” 

What Mr. Hoover is saying in effect is that the American people after having 
been indoctrinated for 20 years with the notion of a life-and-death Communist 
menace in the United States is today inclined to yawn when the Red threat is 
brought up. If there was any substantial reality to the Red menace in the 
United States, it would seem to me that after 20 years of indoctrination there 
would not be any need of forced draft propaganda, such as Mr. Hoover indulges 
in at public expense, in order to sell the American people on the Communist 
threat. 

Not only are we witnessing forced draft propaganda about the Communist 
menace, we are also witnessing a freewheeling definition of who is a Communist. 
I refer here to the testimony of Loyd Wright, chairman of the former Commis- 
sion on Government Security, before this committee and before the Senate 
Internal Security Subcommittee. Mr. Wright told this committee that the 
failure to pass legislation overriding the Cole decision would be tantamount to 
Congressmen standing for reelection “upon the platform that he advocates that 
a Communist should be permitted to work for the U.S. Government.” He also 
told the Internal Security Subcommittee that “under the mandate of [the Cole] 
decision many known members of the Communist Party have been restored” to 
their jobs in the Government. 

Now, as all you gentlemen know, there is a law on the books—Publie Law 330, 
of the year 1955—which makes it a felony for an advocate of revolution or for 
a member of an organization advocating revolution to hold employment in the 
Federal Government. Both the Department of Justice and the Civil Service 
Commission have interpreted this law as applying to members of the Communist 
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Party. Thus when Mr. Wright says that under the Cole decision known mem- 
bers of the Communist Party have been restored to service, he is implying—if 
we accept the ordinary definition of what constitutes being a member of the 
Communist Party—that Federal officials have conspired with Communists to 
bring about their reinstatement in violation of the law. 

But as I gather from reading the rest of his testimony and listening to his 
oral explanations before this committee, Mr. Wright does not accept the ordinary 
definition of what constitutes being a Communist Party member. To him, 
Communists are lying and tricky people. Therefore, according to him, we can 
regard as Communists persons whom we cannot prove to be present members of 
the Communist Party, even persons whom we cannot prove ever to have been 
members of the Communist Party. In other words, we reach the definition of a 
Communist as anybody whom some faceless informer on the public payroll or 
some security officer playing the security numbers game accuses of being a 
Communist. Operations under such a definition are today barred for non- 
sensitive employees. 

I am not being fanciful about this. At a hearing before the International 
Organizations Employees Loyalty Board a few years ago, a board member se- 
riously asked the man in the dock, who had denied ever having belonged to the 
Communist Party, whether it were not possible for a man to be a Communist 
without possessing a card of membership, without paying dues, without attend- 
ing meetings, and without receiving literature. 

We see, then, that the proposed legislation to override the Cole decision under- 
tukes, at a time when the American people have grown increasingly skeptical 
about the gravity of the Communist threat, to restore the practice of witch- 
hunting to an area of employment from which it has been banished by the 
reawakening of good sense. 

In view of the fact that the Nation has lived for 3 years with the Cole decision 
and suffered no observable harm, I submit that no overriding legislation ought 
to be passed by the Congress without first finding out objectively whether a 
serious Communist menace exists in the United States. I repeat that in my 
judgment the Communist menace is a myth. But I don’t ask you to accept my 
judgment on this. Instead I propose to you, as I proposed to the Internal 
Security Subcommittee, that an impartial non-political body such as the Social 
Science Research Council be invited to name a committee of social and political 
scientists to conduct a scientific inquiry into the gravity of the domestic Com- 
munist threat. To such a committee of scholars, the following questions or 
topics of reference could be submitted : 

1. What is the social cost of the ideological security programs and congres- 
sional ideological inquiries—whom do they hit (is it Communists exclusively or 
non-Communists as well)—and what effect do they have on free discussion and 
the willingness of men to join organizations for constructive social purposes? 

2. In the light of our historical experience, is the present threat from domestic 
communism—the threat in the year 1959—sufficiently great as to justify the 
abridgement of first-amendment freedoms? 

3. Have the loyalty-security programs and the congressional ideological 
inquiries been effective in reducing whatever threat exists in domestic com- 
munism? (The 1958 annual report of the Un-American Activities Committee, 
p. 3, indicates that the effect of these programs and inquiries has been simply 
to drive Communists underground, in contrast to Communists who have become 
genuinely disillusioned as the result of personal experiences and the persuasion 
of events. ) 

4, Are the ideological security programs effective in catching spies or prevent- 
ing espionage? What is the financial cost of these programs in the national 
security field, and what is the effect of these programs on the speed of defense 
production ? 

I am not particular as to the phrasing of the questions. I am sure this com- 
mittee itself could work out the precise scope of this scholarly investigation once 
it accepted the proposition that we should find out whether a_ serious 
Communist threat exists before passing any further legislation on the subject. 
Surely if we have lived with the Cole decision for 8 years without apparent harm 
to the Nation, we can wait another 6 months or a year to find out whether we 
really need to overturn the decision. 


40101—60 11 
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The CuatrmMan. You have two chapters in your book on the myth 
of the Communist menace. 

Mr. Ginzpure. That is right. 

The CuarrmMan. Are there any other questions of the witness? 

If not, the hearings will be recessed until 10 a.m., next Wednesday 
morning. 

(Thereupon at 12:10 p.m., a recess was taken until Wednesday, 
May 20, 1959, at 10 a.m.) 
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WEDNESDAY, MAY 20, 1959 


House or REerRESENTATIVES 
COMMITTEE ON Post Orrice AND CIVIL SERVICE, 
Washington, D.C. 

The committee met, pursuant to recess, at 10:45 a.m., in room 215, 
Old House Office Building, Hon. Tom Murray (chairman) presiding. 

The CHarrMan. The committee will be in order. 

The hearings will be resumed on the security bills, H.R. 1870, H.R. 
1161, and companion bills. 

The first witness this morning is Mr. Omar B. Ketchum, director of 
the national legislative service, Veterans of Foreign Wars. Mr. 
Ketchum was with us last week to testify, but Mr. Ginzburg occupied 
the entire session. We regretted at that time not having the pleasure 
of hearing you and therefore we have called you back today. We are 
sorry for “the delay in the presentation of your testimony. 


STATEMENT OF OMAR B. KETCHUM, DIRECTOR, NATIONAL LEGIS- 
LATIVE SERVICE, VETERANS OF FOREIGN WARS, ACCOMPANIED 
BY GEORGE MacELROY, NATIONAL CIVIL SERVICE OFFICER, 
VETERANS OF FOREIGN WARS 


Mr. Kercuum. Thank you very much, Mr. Chairman. 

For the record, my name is Omar B. Ketchum. I am national 
legislative and rehabilitation director for the Veterans of Foreign 
Wars of the United States. 

With me here, this morning, Mr. Chairman, is our national civil 
service officer, George MacElroy, who is going to sit with me in case 
there might be some questions that he might be more familiar with 
than I am. 

The CHarrMan. Very well, sir. 

Mr. Rees. Let me add that Mr. Ketchum is a distinguished citizen 
from the State of Kansas. 

Mr. Kercnum. Thank you. I appreciate that. 

Mr. Chairman, first I should like to congratulate the committee and 
the authors or sponsors of these bills for a serious and sincere effort 
to try and provide the authority for agency heads to get rid of, in 
common terms, of those employees where there is strong reason to 
believe that they might constitute a threat to the internal : security of 
this country. 

I might say that the Veterans of Foreign Wars in their last national 
convention adopted a resolution in whic h we requested that any Fed- 
eral employee who resorts to the fifth amendment when called upon 
to testify before a congressional investigating committee, that the 
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employee immediately be suspended and ultimately be removed from 
Government service. 

In that same resolution we requested that all Federal employees be 
brought under security control and that where there is a strong evi- 
dence that they might be a threat to our national security, that they 
be removed. 

I might add, Mr. Chairman, and members of the committee, that 
the Veterans of Foreign Wars have no brief for a veteran where there 
is evidence that he might be subversive or disloyal to our country. 
Asa matter of fact, we have less respect for a veteran in that category 
than we would have for a nonveteran, because we believe that veterans, 
above all citizens in this country, should be patriotic, logal citizens. 
We have no brief for those who are disloyal. 

The CuarrmMan. I thoroughly agree with you. I ama veteran my- 
self. Also I happen to belong to the great organization of the Vet- 
erans of Foreign Wars. 

Mr. Jonansen. Mr, Chairman, right at that point I wonder if I 
might ask the witness a quest ion. 

I associate myself with the views that you have expressed. There 
has been some discussion of this matter of the right, and I raised the 
questions regarding the right of the Federal employee to invoke the 
fifth amendment. 

Moving for just a moment into the technical aspects of the matter 
because I'am very much interested in this proposal, would you feel 
the proper approach would be to require a Federal employee, those 
presently pnployen and those subsequently becoming employees, to 
sign a waiver of the right to invoke the fifth amendment as the legal 
device whereby the purpose might be implemented that you describe ? 

Mr. Kercnum. It is pretty difficult for me to follow you there but 
our position is this: That any Federal employee who is called before 
a congressional investigating committee and who is questioned and 
who invokes the fifth amendment during the process of the question- 
ing we recommend that he be immediately terminated from his em- 
plovment with the Federal Government. 

Mr. JOHANSEN. I am in agreement with the objective but I am 
also aware of the policies of the Supreme Court across the street and 
I am sure that if that were done the employees would be immediately 
reinstated by the Court. I wonder whether in order to legislate effec- 
tively so the Supreme Court will not overlegislate us, whether it is 
not necessary to secure a waiver from employees as a condition of 
employment that they will not invoke the fifth amendment. 

Mr. Kercuum. I see the point. In other words, at the time of their 
employment, or during the course of their employment, Federal em- 
ployees should be required to sign a waiver that if they invoke the 
fifth amendment they terminate their employment automatically ? 

Mr. JOHANSEN. Yes. 

Mr. Kercuum. Frankly, it would be difficult for me to state with 
certainty whether that would provide the necessary protection in light 
of many of the court decisions in this field. Frankly, I don’t know, 
but I would say that if your proposal is a measure necessary to permit 
a satisfactory court review and action I would certainly subscribe to 
that viewpoint. 

Mr. Gross. Will the gentleman yield ? 
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Mr. JOHANSEN. Certainly. 

Mr. Gross. I wonder if a constitutional guarantee can be waived ? 

Mr. Kercuvum. I do not know. 

Mr. JoHANsEN. Of course the courts apparently are now holding 
that you cannot be separated from employment, at least in the State 
of New York as a school teacher, for invoking the fifth amendment, 
on the basis that you are being penalized for exercising a constitution- 
al right, and of course it is my contention that you « -ompletely destroy 
the capacity of the Government to defend itself from its own enemies 
when you take that. position. 

Mr. Kercuum. We were very much concerned about the decision in 
the New York case. Of course, 1 am not a constitutiona] authority or 
a lawyer and it would be difficult for me to advise this committee as to 
any safeguards along those lines. All I know is that we are very 
much concerned with the security of this country; we are very much 
concerned with the loyalty of those people who are employed by the 
Federal Government and insofar as we are concerned we strongly 
recommend that if something can be done to protect our country from 
them in case they are disloyal or subversive we would like to have that 
done. 

Now, if the Constitution stands in the way, as interpreted by the 
courts maybe we are the victims of self destruction. As some have 
stated, our system contains the seeds of our own destruction. I do 
not know. 

Mr. Gross. In raising the question I want it understood that I think 
we can agree that the fifth amendment has been abused all over the 
lot, figuratively speaking. 

Mr. Kercuum. That is right. 

With that preliminary statement, Mr. Chairman, there were one or 
two points in the bill we were unable to determine and I just wanted 
to raise this question. 

For example, in the first section it says: 

* * * the head of any department or agency of the United States Government 
may, in his absolute discretion and when deemed necessary in the interest of 
national security, suspend, without pay, any civilian officer or employee of the 
Government. 

So far, so good, that is clear. 

The next sentence says: 

To the extent that such agency head determines that the interests of the na 
tional safety and security permit, the employee concerned shall be notified of 
the reasons for his suspension and within 30 days after such notification any 
such person shall have an opportunity to submit any statements or affidavits to 
the official designated by the head of the agency concerned to show why he 
should be reinstated or restored to duty. 

Now, we interpret that to mean that if the agency head believes that 
the interests of national safety and security might be jeopardized by 
notifying the employee of the reasons that then he can even w ithhold 
the reasons. And therefore the employee is suspended and the only 
thing he has is a notification that he is suspended and they do not have 
to give him reasons. 

The CrarrmMan. That language is a part of the law today. It isa 
part of Public Law 733. As you know, the district court, in the case 
of Cole v. Young, held that Public Law 7 (33 applied only to sensitive 
th not to nonsensitive. That is the I: anguage in the law today. 
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Mr. Kercuum. But that was limited, as I understand it, to certain 
agencies of the Government. It did not cover, as this bill would 
cover, all agencies of the Government. 

I raise that because later we come down to section 4 and we are 
trying to reconcile that first section with section 4 to see where we 
stand on it. All I am doing is seeking information. 

The Cuamman. There are a number of agencies mentioned in the 
first section of Public Law 733, and then section 3 of this law has this 
to say: 

The provisions of this act shall apply to such other departments, agencies as 
the President may from time to time deem necessary in the best interest of 
national security. 

Mr. Kercuum. The one thing I do not know: Has the President 
designated other agencies of the Government to come under the pur- 
view of that law? That is something we have no particular informa- 
tion on. We do not know how the act has been operating as far as 
other agencies are concerned. 

The point we were concerned with was, Mr. Chairman, in other 
words, in section 1 it says he may or may not notify the employee who 
is to be suspended as to the charges, it 1s left up in the air dependent 
on the discretion of the agency head. If he thinks the interests of 
national safety and security might be threatened by notifying this 
employee not only of his suspension but the reasons therefor that he 

can withhold the reasons and apply the suspension and yet there are 
other sections of the law where presumably the employee is given an 
opportunity to answer those charges. The point I am making is: How 
will they exercise their rights under section 4 if they do not know 
what the charges are ? 

The CrHarrMan. Section 4+ of the bill provides for a review by the 
Civil Service Commission. 

Mr. Kercnum. That is right. What we want to know is if in sec- 
tion 1 the agency head determined that because of the interests of 
uational safety and security that it is not good policy to give this 
man the reasons for his suspension, how then can he request the Civ il 
Service Commission to review or how can he answer if he did not 
have the charges and know why? What we are concerned with, Mr. 
Chairman, is that there always is the possibility, knowing that veteran 
preference is sometimes objected to within certain agencies of the 
Federal Government, and having found from experience that there 
are agencies where there may be a supervisor who is not too sym- 
pathetic about veterans’ preference. In those rare instances, such a 
supervisor insofar as he is concerned if he can find some reason in 
his own mind for dumping a veteran and getting him out of his hair, 
as they call it, he will seize upon some reason to do so. 

One aspect of this legislation with which we are concerned, there- 
fore, is whether this legislation will give an unfriendly or hostile 
agency supervisor a weapon whereby he can suspend a veteran prefer- 
ence employee without giving the veteran notice of the charge and 
denying the veteran an opportunity for a hearing before the Civil 
Service Commission. 

Understand, we have no brief for this veteran if the facts indicate 
that there is any question as to his loyalty or as to whether he is sub- 
versive, but we think that a veteran under section 4 should have the 
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right for a review by the Civil Service Commission. This would in- 
sure that he is not a victim of some supervisor or agency head who 
frowns upon veteran prefe rence or veteran preference e sligibles. 

That is the point we are raising here, Mr. Chairman, to make sure 
that in section 4+ any pre ference e ‘ligible who is sus pe nded under this 
procedure may be assured that his situation or his case or his problem 
or whatever you may want to term it may be reviewed by the Civil 
Service Commission. We are a little fearful— 

The CHarrman. Do you not feel that section 4 gives the aggrieved 
party that privilege ¢ 

Mr. Kercnum. It seems to me that if he does not know anything 
about the charges—I am now talking about the first section where the 
agency head can withhold the reasons for his dismissal or his suspen- 
sion. How can the veteran make any sort of an answer if there are 
no charges? How can he even appeal to the Civil Service Commis- 
sion for a review when he knows nothing other than that he has been 
“knocked off the job?” I am only trying to give some little measure 
of protection for a veteran. I realize there are very few cases where 
an agency may be just trying to get a man, but veterans should be as- 

ured of some sort of review by the Civil Service Commission. 

The Caamman. I think section 4 covers that fully. 

Mr. Kercnum. Mr. Chairman, I might say that if we can be as- 
sured that this legislation will guarantee a review by the Commis- 
sion of any prefere nce eligible who is suspended under this act, that 
will end our argument and question a it. We were a little fear- 
ful that, under section 1, a veteran can be suspended and not even 
— any reasons for the suspension, it Caan | be most dificult for the 

‘ivil Service Commission to review it unless they were furnished all 
vs facts and information surrounding the suspension. 

Mr. Jouansen. Mr. Chairman? 

The Cuatrman. Mr. Johansen. 

Mr. Jomansen. I wonder if this is not true with regard to lines 1 
to 4 on page 2, which is the basis of your concern. 

Mr. Kercuum. That is right. 

Mr. Jouansen. I wonder if the clear intent of that provision, which 
as the chairman points out is already in the law, is to provide the 
agency head with authority to withhold those portions and only those 
portions of the information which may clearly involve national se- 
curity. It is not a blanket authority to refuse any information, but it 
is, as I understand it in its present applic ation In the law, designed to 
provide the protection for the supervisor who has, among the reasons 
and the information relative to the dismissal, information which 
cannot be made known to the employee because of national security. 

In other words it is not a blanket authority to dismiss without ex- 
planation. 

Mr. Krrenum. Could we assume that even though the agency head 
might feel that this information be withheld from the suspended or 
discharged employee that if this employee later requests the Civil 
Service Commission to review the reason for the suspension, could 
the agence V then be required to give to the Civil Service Commission 
all of the facts so the Commission could make a fair and impartial 
and unprejudiced review of the action taken ? 
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What I am trying to prevent is a case where some veteran is arbi- 
trarily and capric iously dismissed from an agency on the ground that 
he is a security risk. Let me again state we believe that if he is a 
security risk we want him thrown out of there. We do not want to 
offer any protection to him. But there is always the possibility, un- 
less he gets this review by the Commission, that he might be the vic- 
tim of some prejudice on the part of some supervisor. ‘As I say there 
may be some supervisors who are not too keen on preference eligibles. 
Most of the Federal administrators and agency heads and supervisors 
are fairminded and decent persons who want to administer the law in 
accordance with the way it is written, but infrequently there is a su- 
pervisor who does not like the way an employee has his tie tied or how 
he parts his hair and he just wants to get rid of him. 

Mr. JonHansen. I understand your concern and I share your desire 
to have safeguards. But does this not go to the point, for example, of 
the controversial issue of compulsory disclosure of FBI information ? 

Mr. Kercuum. That may be true. 

Mr. Jonansen. I do not think the provision operates to the effect 
of being a blanket authority to refuse any information. Certainly 
there must be in every conceivable situation information that can and 
must be disclosed under the law, but there may be a fraction of it that 

falls in the category of FBI information. 

Mr. Kercuum. Mr. MacElroy, who is one of my assistants and who 
has handled civil service cases for more than 15 years and who is con- 
sidered one of the ablest in the Washington area might have a com- 
ment he might want to make at this point concerning this civil service 
review. 

Mr. MacExrroy. I think I can appreciate the point the Congressman 
is striving for and it has worried us about the amount of security 
which would be applied in certain cases. 

As I understand and interpret this act, it would and could deny 
section 14 appeal to a veteran preference who comes under the a 
visions of this act. The bill itself provides that he may in lieu of the 
other action have his case reviewed under the Preference Act as is 
indicated, I think, on page 4, the bottom of page 3. 

Provided further, That to the extent consistent with the interest of the 
national security in the light of the facts and circumstances of the particular 
case, the department or agency head concerned shall utilize, in lieu of other 
provisions of this act or any Executive order issued under this act, the provisions 
of section 6 of the act of August 24, 1912, as amended by Public Law 623, 80th 
Congress, and section 14 of the Veterans’ Preference Act of 1944 * * *, 

Now, unless that is determined to be utilized, the only review by 
the Commission will be under the provisions of section 1 and section 
4. It will not be under the Preference Act. 

T think what Mr. Ketchum has stated to the committee as the posi- 
tion that we are taking is that we are a little fearful that under 
secion 1 if that man is dismissed without being given any reasons it 
will deny him the right to appeal or to utilize the provisions of sec- 
tion 14 and also to get a review by the Commission at which he will 
know of the charges presented again him. 

The Cuairnman. I cannot agree with you about that. Section 4 
unquestionably gives an employee who is discharged under the se- 
curity provisions of this bill the right to go be fore the Civil Service 
Commission and have the decision reviewed with respect to the valid- 
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ity, truth, and merits of the charges made and with respect to the 
procedures followed. The Civil Service Commission can call upon 
the agency in question to produce the records. In other words, he 
is actually to get a complete and effective appeal before the Civil 
Service Commission. 

Mr. MacErroy. He does not get a hearing before the Commission 
if I am correct. He gets the review of the decision but he does not 
get a hearing such as he would get under section 14. 

Mr. Kercuum. He can have a hearing under section 14 if the agency 
head deemed the circumstances to warrant a hearing. 

The Cuatrman. That is correct. 

Mr. Kercuum. That provision is something like the provision in 
section 1. In other words, the agency head is given wide discretionary 
authority to determine whether a section 14 heari ing shall be extended 
to the veteran. He has wide discretionary authority to determine 
whether the veteran shall be notified of the charges against him, and 
I say a veteran, or any employee, should be notified of the charges 
against him. 

The point we were concerned with, and it seems to me maybe the 
chairman has given us the assurance here and has answered it already, 
if section 4 positively guarantees that any veteran who is dismissed— 
or as a matter of fact any nonveteran, I presume it covers both veter- 
ans and nonveterans—we are concerned primarily, of course, by 
reason of our existence and purpose, we are concerned primarily with 
the veterans, and therefore whether a veteran is going to be able to 
get a review of the decision and charges which led up to his suspen- 
sion and dismissal. If he is not going to get that type of review then 
we would like to see a correction made in the bill. 

The Cuatrman. Mr. Ketchum, as I see the section 4, it shall be the 
duty of the United States Civil Service Commission upon the request 
of any employee to review the decision, et cetera. 

Mr. Kercuum. I agree with you, Mr. Murray, the language is very 
clear, but when you look at that language and then look at section 1 
where it said the agency head may withhold the cause, how can the 
veteran or even the nonveteran be assured that all of the reasons are 
going to be reviewed by the Commission? I mean, can he be assured 
that when he appeals to the Commission for a review that all of the 
circumstances surrounding his dismissal other than, let us say, what 
one of the gentlemen has mentioned, possibly classified information 
from the Federal Bureau of Investigation, shall be made available 
to the Commission so that they will have a basis upon which to 
render an intelligent review of this case ? 

The Cuatrman. Unquestionably the Civil Service Commission has 
that right and authority and power under section 4. 

Mr. Krercnum. If you can assure us that, Mr. Chairman, you are 

ending our questioning on this, because that is what we want to be 

sure of. Will the veteran be able to get a review and will the Com- 
mission have something to review, other than the fact that the agency 
just dismissed him. If the Commission has nothing to review ex- 
cept that the agency says, “We have suspended or dismissed John 
Doe because he is a security risk,” and they only review that, that is 
no review. They have just got to arbitrarily agree with the agency 
or disagree with the agency. 
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Mr. Brorum. If the information was withheld from the Civil 
Service Commission, the full information, would it not be likely that 
the Civil Service Commission would render a decision to reinstate 
the employee ? 

Mr. Kercuum. Well, I do not know. I would hope they would, but 
really I could not say. If I were a member of the Civil Service Com- 
mission and this authority was granted to me as a member of the 
Commission reviewing these cases I would think that before I could 
make an intelligent review on the decision I would want to know what 
the facts are surrounding that dismissal. 

Mr. Broyuiu. Well, using this same example, if you were a member 
of the Commission and you received certain facts that did not in your 
mind justify a dismissal, would you not order a reinstatement ? 

Mr. Krercuum. Either a reinstatement or the rest of the facts. I 
would notify them unless I have the facts all I can do is order this 
man or woman reinstated. 

The CHarrmMan. The Commission has a perfect right to do that 
under section 4. 

Mr. Kercnum. If they do, Mr. Chairman, you have answered our 
arguments. 

Mr. Porrer. Mr. Chairman? 

The Cuarrman. Mr. Porter. 

Mr. Porrer. I do not want the gentleman to be too encouraged. He 
has mentioned one doubt. I think there are a great many other 
thoughts here. 

I understand that the gentleman’s interest goes much farther than 
just veterans. 

You do not want any Government employee to be designated 
security risk without due process of law ¢ 

Mr. Ketcuum. That is right. 

Mr. Porrer. And in this case you think due process requires that he 
know what he is charged with ? 

Mr. Ketcuum. That is right, or the Commission must know. 

Mr. Porter. The position that I and some of my colleagues take 
is that you can have no review unless there has been due process down 
below where witnesses were called on your behalf. Otherwise, what 
can you review ? 

To quote from section 1, “* * * in his absolute discretion and 
when deemed necessary in the interest of national security.” That is 
just as broad as the tie and the haircut, or if he wants to get the man 
because he is a veteran, or if he does not like that man being there, 
or if for any reason he does not like his associations he can make his 
own charges up. He handles the hearings completely. The hearing 
is in the hands of the agency head. He makes the records. There is 
no subpena power. The man cannot get witnesses to come in on the 
behalf or cross-examine witnesses against him. He cannot, even apart 
from not bringing in the FBI people, he cannot even get ordinary 
witnesses against him. He has no rights at all as far as the hearing 
goes. He has no due process. 

I just submit to you that your doubts are very well grounded and far 
more deep than you have expressed. 

Mr. Krercuum. I will have to say this, that we are willing to gamble, 
in the interest of national safety, we are willing to go a step ‘farther 
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than we normally would in this so-called due process of law. We 
are willing to gamble to a certain extent assuming that agency heads 
and supervisors are going to be reasonable and decent “people and 
they are not going to try and get somebody because they happen to 
have the ¢ authori ity to get them. We are w illing to gamble on that be- 
cause I know, and I think the members of this committee know, that 
if you surround the agency heads with all of the due processes of law 
it takes interminable time to get rid of somebody who may be doing 
some damage to our internal security. I am inclined to ‘gamble on 
granting the agency heads the summary authority to suspend and 
eet rid ofan employee because we do not like anyone that we think is a 
security risk on the payroll of the Federal Government. 

However, we only want to be assured, Mr. Porter—— 

Mr. Porrer. Do you think or know that there are such people on 
the payroll ¢ 

Mr. Kercium. I donot know. 

Mr. Porrrr. In other words, you do not know if there is a need for 
the bill ? 

Mr. Kercinum. I do not know, but I would say if there is just one, 
let us get rid of him. We have constantly, Mr. Porter, over the years, 
underwritten provisions on appropriations acts that no part of these 
funds shall be used to pay any person who is a member of the Com- 
munist Party or is a known subversive. 

Mr. Porrer. There are laws in the books about that. I am interested 
in your opinion that there is such a thing as that there can be a little 
due process. It seems to me you either have due process or you do 
not. You either have a hole in the tank or you have a good seal. And 
if you do not have due process, is it not open to the abuses that you 
refer to? 

Mr. Kercium. I say that is possible, but we will gamble with the 
provided we have the assurance in section 4 that there will be a fair 
and impartial review of these charges against him and that before 
the final decision is made either the body that has had no interest 
whatever in the matter will be able to take a look at it and what the 
facts are and either agree or disagree with the position. 

Mr. Porter. Let us put you in the position of a Civil Service Com- 
missioner with a case to review. You have got a pile of papers that 
were made according to whatever the agency head decided. You do 
not know whether the witnesses the man wanted called were called. 
You cannot tell, because the whole record was prepared according to 
the way the agency head wished. The charges were his own. Let us 
say they were disclosed. How do you know those were the real charges, 
because you have never had any cross-examination of the witnesses 
against him, he has no chance to bring out his defense? What have 
you got to review, if you sit there, as a record? You have got exactly 
what the agency head wants you to see and no more. 

Mr. Kercuum. Is it your opinion, then, that the Commission could 
not call witnesses and could only review the decision. Now we have 
just had a discussion of that over here a moment ago, that the Com- 
mission would not have the authority in the event they were not satis- 
fied with the information presented, to call witnesses or anything, and 
could only review the decision. 
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Mr. Porrer. I am sure of that. The matter of review only includes 
looking at the written documents. They would not have a hearing 
de novo in the Civil Service Commission. They could send the rec ord 
back if they were not satisfied with it, but under the provisions of 
this law it is the absolute discretion of the agency head as to what 
he deemed necessary in the interest of national security. 

Are you familiar with the Wright bill 

Mr. Kercuum. No, I am not. 

Mr. Porrer. This is one that does provide for due process of law 
and it is before the committee at this time. I would like to have the 
gentleman’s opinion about it. The committee is going to have to 
choose between these two bills or no bill at all. 

Mr. KercHum. Again I am compelled to say that some place along 
the line we are going to have to do a little sacrificing of certain things 
in order to achieve what m: iy be the safety of our Nation. 

In other words, we may have to sacrifice some of this so-called 
due process of law. In other words, if we go ahead and give every 
individual in question the same rights that he has at the present time 
then this legislation is unnecessary. 

Mr. Porrrr. Do you believe that designating someone a loyalty or 
security risk is a very important matter “and one for which due _proc- 
ess should be afforded, do you? I thought you answered that in the 
affirmative. 

Mr. Kercuum. I think on the review; yes. 

Mr. Porrer. But the review means nothing if you do not have it in 
the initial hearing. If he cannot, cross- examine witnesses, cannot 
bring out his own defense, how can you have a review 

Mr. Kercucm. Again you get back to the question there. If that 
is done, Mr. Porter, “then you expose and release to the public all of 
the information sur rounding and involving this situation and it seems 
to me that is another important point that we are trying to protect 
here, confidential information that should not. be divulged. 

Mr. Porter. Well, that would not be true in all the instances. 

Mr. Kercuum. Let me say this. If I thought, for example, that 
Federal agency supervisors or agency heads who were going to use 
this information as a weapon to get rid of peopJe they might not like, 
we would be the first ones over here to oppose it. Tam assuming that 
they will consider this as an internal security matter and that they 
will only use it with the utmost discretion in the interests of national 
safety and not to punish employees. 

Mr. Porrer. In other words, you are willing to leave it to the un- 
bridled discretion of any agency head to determine what constitutes 
a security risk, not tie him down with any standards, not. allow 
him 

Mr. Kercnum. Providing we get that review. 

Mr. Porrrer. Yes, but how can a review mean anything if he can- 
not cross-examine witnesses or even see the witnesses against him ? 

Mr. Krrone. Once you do that it seems to me you have made the 
bill - less. If you do not give him discretionary authority and still 
provide him with all the freedom they have at the present time there 
is no need for the committee to legislate. 

Mr. Levertne. Will the gentleman yield ? 

Mr. Porter. Yes. 
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Mr. Lrvertrne. Do I understand you are critical of our legal system 
which does guarantee due process of law ? 

Mr. Kercitum. No, I would not go so far as to say that. All I am 
trying to say is that I believe we are in a world tension and situation 
such as we are in at the —— time and we must exercise unusual 
and probably undue caution in protecting ourselves from those who 
bore from within. 

Mr. Levering. Perhaps critical would not be the proper word. But 
would you say that our conventional legal system is inadequate at 
the present time to protect us from some ‘threat which you feel exists 
against the security of this country 

Mr. Kercuum. Maybe that is a better way of stating it, that our 
system at the present time in the Federal Government does not permit 
ready and available methods of getting rid of employees where there 
is evidence of the best type to indicate that they are security risks. 

Mr. Levertnc. This question may have been asked, do you have 
any specific knowledge as to any impending threats of the nature we 
are discussing here / 

Mr. Krercuvum. In other words, if I were requested to go on the 
witness stand, Mr. Levering, and hold up my hand under “oath and 
say that I know specifically of cases I could not do that. I have cer- 
tain suspicions and ideas based on information that comes to us from 
time to time but I certainly would not want to get involved in making 
any loose ch: —? unless I had the definite facts, I have to say to you, 
therefore, that I do not know of one specific case of a security risk 
who is presently on the payroll of the Federal Government. Some- 
body else may know. I do not. 

Mr. Levertnc. You understand that under our usual system which 
has apparently stood the test of time, a man who is charged with 
some offense has a right to know specifically what those charges are. 
We have grand juries which investigate preliminarily into a man’s 
offense after he is ch: arged and they come up with a specific statement 
as to what the alleged offender is charged with. Then he has an op- 
portunity to ave counsel, to be advised and to have a hearing. And 
certainly you would have to admit that that is not provided in this 
bill. You understand that. 

Mr. Kercnum. Oh, yes. 

Mr. Levertne. After that the facts are presented against the ac- 
cused. The hearing is had. The accused has a right to make his 
case—to defend himself. If he is convicted, then the court of review 
or a court of appeals has the responsibility of reviewing the proceed- 
ings of the lower trial court. The courts of appeal look only to the 
record, there is no new evidence in the case where it is on appeal. 

Do you feel that type of system is inadequate to cope with this 
situation / 

Mr. Kercuum. Well, I think, Mr. Levering, I could best answer that 
by saying there are certain circumstances under which constitutional 
guarantees are set aside. What do we do when martial law is in- 
voked, when an emergency occurs? I mean to say if there is an emer- 
gency and there is reason to believe that the security of the country 
is threatened I think there are times when we must lean over backwards 
to give assurances and guarantees that we can protect ourselves from 
the seeds of destruction that are within us. 
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I hold with you that in normal times and ordinary circumstances 
when we are not involved in a world tension. Congress is appropriat- 
ing billions and billions of dollars to protect us against a threat of 
communism—— 

Mr. Levertna. I agree with you there are times when 

Mr. Kercuum. We have got a threat or else we are wasting a lot 
of money. There is either a potent threat against the U nited States 
or else the Congress and this administration is Ww asting billions and 
billions of the taxpay ers’ money. Unless we need all of these missiles 
and all of these scientific weapons then we are wasting the taxpayers’ 
money unless there is a threat somewhere. It seems to me that that 
threat is not only in Russia itself but is over here in this country and 
I think we are justified in taking whatever reasonable measures we 
‘an to protect ourselves not only in armament but in the administra- 
tion of our Government. 

Mr. Leverine. | agree with you that we must protect ourselves. The 
question is, Is the threat sufficient at this time to invoke the type of 
unusual measures you recommend? Do you think the threat is 
greater now than it was a year ago, for instance? 

Mr. Kercuum. I could not say that, but is seems to me you always 
have the ever present possibility of a threat and it seems to me we 
ought to be able to defend ourselves. 

Mr. Levertne. You are thinking we do not have sufficient security 
measures ¢ 

Mr. Kercuum. That is right. I do not think we have sufficient 
security measures to quickly protect the Federal Government from 
those who are boring from within and I think we ought to do some- 
thing so that we have a little quicker action that can be taken. 

Mr. Jonansen. Mr. Chairman ? 

The Cuarrman. Mr. Johansen. 

Mr. JoHANSEN. Is it not true that under existing law and partic- 
ularly under Public Law 733 that basically these same procedures are 
already established as legal procedures with respect to employees in 
sensitive positions ? 

Mr. Kercuum. That is correct and I think the district court in the 
decision they made on it, the only qualifications they put on it, it must 
be determined to be a sensitive position. 

Mr. JoHANSEN. Would the witness agree that the logic of the line 
of questioning the witness has just had and the logic of the argument 
about due process would seem to apply to existing law, so that the 
question that should be asked you in candor is whether or not you 
favor revising existing law ? 

Mr. Kercuum. I think Mr. Levering’s questions were fair and 
reasonable. 

Mr. JoHANSEN. I am not questioning their fairness or reasonable- 
ness. 

Mr. Kercuum. In other words, it could be asked either way. I 
think you have presented one approach. He has presented another 
approach. 

It is true, we do have this procedure to some extent today and that 
the purpose of this legislation is to make it more broad and more 
extensive throughout the Federal Government. 
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Mr. JoHANsEN. But if the procedure is in itself basically wrong 
and violative of constitutional rights then we have it already. 

Mr. Kercuum. Yes. 

Mr. JoHANSEN. Then if the logic of that position is valid then we 
ought to be talking about revising existing law instead of providing 
additional law, is that not true ? 

Mr. Kercuum. I am inclined to believe there is merit in that ap- 
proach. 

Mr. JoHansen. The witness has testified he is not prepared to 
testify as to specific security risks but does the witness not have a gen- 
eral knowledge of the fact that some 109 employees, because they 
were in allegedly nonsensitive positions, had to be restored as a result 
of the Cole decision ? 

Mr. Kercuum. We understand. I do not know any of these em- 
ployees. I do not know the facts surrounding them. I do know of 
the decision of the Court. 

Mr. JoHANnseN. And the witness knows there were restorations to 
the payroll ? 

Mr. Ketcuum. Yes. 

Mr. JoHANseN. And does the witness not know that the reason we 
are considering the extension of this law so there will not be the dis- 
tinction between sensitive and nonsensitive positions arises from the 
very fact that there are a substantial number of those 109 still on the 
payroll? 

Mr. Kercnum. I have knowledge that they are, as I understand, 
on the payroll and they were considered to be risks at one time. ‘They 
were reinstated by a court order. If they were risks and the evidence 
indicates it they must be risks at the present time. 

Mr. JowHansen. At least they would be risks if they were in sensitive 
positions and the issue goes as to whether their being in nonsensitive 
positions makes them somewhat less risks, is that not true ? 

Mr. Kercuum. I think you have a point there. I would have to 
agree with that. 

Mr. Porter. Mr. Chairman ? 

The CuHatrmMan. Mr. Porter. 

Mr. Porter. However, you are willing to give up due process and 
you are doing that on the basis that there is some sort of emergency 
great enough t to give it up for? 

Mr. Kercuum. That is right, due process to a certain extent. 

Mr. Porter. You think there can be a little due process ? 

Mr. Kercuum. That is right. 

Mr. Dutskt. Mr. Ketchum, right from the beginning you testified 
that you are for H.R. 1870 and 1161 and then 

Mr. Kercuum. That is right. 

Mr. Dutsx1. Then you qualify for 10 minutes explaining why. 
You have the two bills before you and they are identical. In this 
bill that you talk about the veteran, the veteran has no protection, if 
the supervisor wants to remove him in section 1 he can do that with- 
out any review and he does not have to give any files to anyone. 

Mr. Kercuum. I tried to explain, sir, that we were willing because 
of what we believe to be a national emergency in the interests of 
national safety to yield a limited amount of protection and due 
process. 
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Mr. Dutsxt. But not in the language of the law. The law does not 
state that. If there are certain amendments you might go along with 
these bills? 

Mr. Kercuum. What we wanted to be assured of was that the 
veteran would have the right of a review of all of the facts by the 
Civil Service Commission before the final decision was made. We 
wanted to make sure. 

Mr. Duusxt. Do you think this bill has that in it ? 

Mr. Kercuum. The chairman has assured me that under section 4 
the Civil Service Commission would have the right to make a com- 
plete review and would have the right to gather all the information 
pertinent to the case on which to make their decision. If that is 
correct and I assume that the chairman has had competent advice on 
the bill, to me that seems to be the answer so far as we are concerned. 
In other words, if this information which the agency head withholds 
from the veteran in his discretion, if this information can be gathered 
by the Civil Service Commission when this review is made so they 
will be able to determine all of the facts in the review then we feel 
that a reasonable amount of protection or due process is being given 
him. 

Mr. Levertnc. I am interested as my colleague, Mr. Porter, is 
interested, in your examining H.R, 6855 and the comp: inion bill intro- 
duced by our ‘colleague, commonly referred to as the Wright bill. J 
wonder if you would take the time to examine the provisions of that 
bill and to report back to this committee your reactions to that bill. 

Mr, Kercuum. I would be very happy to do so. 

The CnHatrman. Mr. Kete hum, do you not agree with these safe- 

guards in the present law—and in the bills before us—which say that 
any employee who has been suspended— 
* * * shall be given after his suspension and before his employment is termi- 
nated under the authority of this act, first a written statement within 30 days 
after his suspension of the charges against him, which shall be subject to amend- 
ment within 30 days thereafter and which shall be stated as specifically as 
security considerations permit; second, an opportunity within 30 days thereafter 
(plus an additional 30 days if the charges are amended) to answer such charges 
and to submit affidavits; third, a hearing at the employee’s request, by a duly 
constituted agency authority for this purpose; fourth, a review of his case by 
the agency head, or some official designated by him, before a decision adverse 
to the employee is made final; and, fifth, a written statement of the decision of 
the agency head * * *? 

Then, if the agency head recommends his termination of employ- 
ment under the security provisions of H.R. 1870, the Civil Service 
Commission has a full right and authority to review the entire record 
and proceedings of the agency involved and to conduct its own hearing 
according to its own rules of author ity. 

Mr. Kercuum. First, Mr. Chairman, that was the very point we 
were making. Certain sections of the bill apparently give this em- 
ployee safeguards and as Mr. Porter has said due process, but on the 
other hand there are other sections that make it discretionary with 
the agency head as to whether this shall be done and that was the thing 
we were concerned with. 

The CuHatrman. I do not think so. 

Mr. Rees. Look at section 4: 


It shall be the duty of the U.S. Civil Service Commission, upon the request of 
any employee, to review the decision, under this act and under any Executive 
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order issued pursuant to this act, of the agency head concerned in the case of 
such employee with respect to the validity, truth, and merits of the charges made 
and with respect to the procedures followed. The Commission shall prepare a 
written opinion and decision— 

That is all there. 

Mr. Kercnum. You know that I certainly do not want to argue 
with you on that and I say that section 4 reads very, very clear on 
that, but it is section 1, where he is given the absolute discretion: ry 
authority to withhold this if he wants to, is where we thought there 
was some conflict. 

Mr. Gross. Yes, to the extent that the agency head determines that. 

Mr. Kercium. We were disturbed because under section 1 the 
agency head will not have to give the employee, whether he be a pref- 
erence eligible or whether he be not necessarily a preference eligible, 
he does not have to give him the reasons if he thinks the interests of 
safety require withholding that information. So we were concerned 
about how there will be any sort of a review if he does not know the 
charges and has answered them. That is the point I am making. 

Now, if that information is, let us say, the top classified information 
that would disturb, for instance, the Federal Bureau of Investiga- 
tion’s investigating machinery, there might be justification for with- 
holding information. But generally speaking I I do not believe un- 
less the Civil Service Commission has authority to bring in all the 
facts, I do not believe that an employee could get anything other than 
a review of the decision. lLet’s assume the decision is unfavorable to 
the veteran. All the Commission can do it say, is this decision right 
or wrong. If they do not have the facts, they will have to agree or 
disagree with the agency regardless of what the circumstances are. 
These bills say review the decision. Then they go on, “* * * with re- 
spect to the validity, truth, and merits of the charges made * * *.” 
They have got to have that or they cannot review the decision, in my 
opinion. 

So if the agency withholds it and withholds it from the Civil Serv- 
ice Commission, where does the veteran stand? How can he get this 
before the Commission ? 

Mr. Gross. Or anyone else ? 

Mr. Kercuum. You understand I am sympathetic to getting rid of 
threats to security but I want to make certain some safeguard is in 
there so maybe a veteran cannot be railroaded by an occasional un- 
reasonable agency head. We are willing to let it go right on down to 
the Civil Service Commission review if in the discretion of the agency 
they do not think this guy should have a hearing and preve nt all the 
charges and so forth, but we want the Civil Service Commission to 
have th: at information so that when they review that decision they can 
review it with some degree of accuracy and on the basis of the facts. 
That is all we are concer rned with on this. 

Mr. Leverinc. I am very much concerned. I agree with you, the 
Civil Service Commission, in order to make a fair, impartial, intelli- 
gent decision must have all the facts, but how under this bill can he 
have all the facts if the accused does not even know the specific 
charges lodged against him so the facts can be marshalled ? 

Mr. Kercnum. Again, Mr. Levering, I would say to you that nor- 
mally if we were not in this state of national tension I would say we 
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must go all the way to assure that this man has all this, but there are 
times when we must make sacrifices. 

Mr. Levertne. You represent thousands of people. 

Mr. Ketrcucm. That is right. 

Mr. Levertnc. Men who fought to defend our system. 

Mr. “ya ToHUM. That is right. 

Mr. Leverinc. Are you willing to say they should be deprived of 
the right to be confronted with their accusers 4 

Mr. Kercuum. No, not that. I want them to have the right to an 
impartial hearing of all the evidence surrounding their dismissal. 

Mr. Levertnc. Where do you find such safeguard in the bill that is 
under consideration today ? 

Mr. Kercuum. Well, I said we are worried about the provisions of 
section 1 as related to section 4 and so we are hopeful that when the 
language of section 4 is finally written if we are going to keep section 
1, section 4 must say he can get all these facts. 

Mr. JonHansen. Do we not appear to have here two somewhat. op- 
posed attitudes toward the matter of presumption of guilt? 

Mr. Kercutm. That is right. 

Mr. JoHANSEN. So far as the employee is concerned it is presumed 
in all instances that he is loyal and we are to go to the utmost length 
in protecting him but with regard to all persons in a supervisory 
position we are to proceed and set up our operations on the presump- 
tion that they are out to get the employee unfairly. 

Mr. Ketcuum. I would not take the position that all supervisors 
are unfair. 

Mr. JoHansen. Of course you do not. But we are asked in one 
breath to legislate on the fact that we presume that every employee is 
completely loyal and we are asked to go so far in protecting that 
right on the basis of assuming that every supervisor is out to get that 
employee. I know you do not think so, but that is the logic of the 
comments we get. 

Mr. Kercnum. I doubt that many people will be affected under it 
if the legislation becomes law, but if there ‘s reasonable evidence that 
there is an internal security risk I think they ought to be removed 
summarily, but there should be some provision that some impartial 
body shall review the circumstances to insure that the veteran is not 
being arbitrarily kicked out because somebody does not like the way 
he parts his hair. 

Mr. Atrorp. Mr. Chairman? 

The Cuarrman. Mr. Alford? 

Mr. Aurorp. I would like to ask the witness a question relative to 
the arbitrary dismissal of an employee. 

Under this particular bill on page 2, beginning with line 17, begin- 
ning with the words, “* * * shall be given after his suspension 
* * *” ond continuing to the end of that page and through line 6 on 
the following page, under those provisions it would be difficult to 
understand how any supervisor or head could discharge an individual 
arbitr: arily, because he is required specifically under. this particular 
language, is he not, to spell out the reason for dismissal on the basis 
of an internal security risk, not any arbitrary thing such as not liking 
the way he parts his hair, for example? 
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Mr. Krercuum. It seems to me that under the proviso beginning 
at the end of line 13 which you have read part of, starting at line 14 
on page 2 that there is a very definite procedure that the agency must 
follow before the final dismissal takes place. Now, the question is 
whether the agency head again in that instance has the arbitrary 
authority to determine whether he shall be given those safeguards the 
same as in section 1. Maybe in section 1 they only give him the 1 ‘ight 
to suspend him without notification of the charges and then when the 
dismissal becomes effective then he gets the information. 

Would that be the way vou interpret it, Mr. Alford ? 

Mr. Atrorp. I would like, Mr. Chairman, some information on this 
from counsel. This has been brought up several times this morning. 
It is my understanding and I would like to be corrected on this, if the 
language is not clear, my impression is that the employee will be noti- 
fied of the reason for his dismissal. It has been inferred here this 
morning that he will not even be notified of the reason for his dismissal. 

Mr. JonHansen. And the gentleman from Arkansas is distinguish- 
ing between summary dismissal and suspension. I think the gentle- 
man has hit the core of the problem. 

Mr. Kercnvum. In other words, he may be suspended without giving 
him reason for it, but when the dismissal becomes effective he may 
receive notice. 

Mr. Beten. We know of no cases where they have not at least had 
a summary of the charges against them. Every one of the 109 cases 
placed in the record earlier received at least a summ: iry of specific 
charges forming the ground for the adverse personnel action. It has 
been suggested here that representatives of the Civil Service Com- 
mission will be here and will have an opportunity to testify as to 
whether or not the Commission requires any more authority. I be- 
lieve they will say that the first section of the bill—as in the case of 
present law—relates to the information you give the individual, not 
to information given to a Government agency. 

Mr. Kercuvum. I see. 

Mr. Jouansen. Would the witness agree that there may be circum- 
stances in which that type of summary action with respect to suspen- 
sion may be most imperative as compared to final dismissal ? 

Mr. Kercuum. I agree with you and I think one of the reasons why 
we were willing to accept this was because of that particular phase of 
it. There may be reasons why they must have authority to get rid of 
him immediately without going through the machinery that otherwise 
they would have to in order to get rid of him. 

Mr. Jonansen. By “get rid of,” you mean suspension. 

Mr. Kercuum. Mr. Chairman, I would like to be excused. I have 
an appointment over at the Senate for another hearing at this time. 

The CratrmMan. Thank you very much. 

Mr. Kercuum. If the committee would like to hear from me at any 
time, to pursue it further—you wanted my views on the Wright bill? 

Mr. Levertna. Yes. 

Mr. Kercuvum. I will be happy to do that and submit it to the com- 
mittee. 

Thank you very much for the privilege of appearing before your 
committee. 

Mr. Rees. Thank you very much. 
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The CuatrMan. Thank you very much. 

We will hear now from Mr. William Taylor, legislative representa- 
tive of the Americans for Democratic Action. 

Mr. Taytor. I am William Taylor, legislative representative of 
Americans for Democratic Action. 

I would like to introduce Mr. Edward Hollander, who is the na- 
tional director of the organization. 

Mr. Porrer. Mr. Chairman, this is an important witness. He has 
been delayed twice in being heard. His testimony should be heard by 
more members of the committee. 

With that in mind, I am going to make a point of order that there 
is not a quorum. 

The CuatrmMan. The hearing will be adjourned until 10 a.m. to- 
morrow. 

(Whereupon, at 11:50 a.m., Wednesday, May 20, 1959, the hearing 
was recessed until 10 a.m., Thursday, May 21, 1959.) 
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THURSDAY, MAY 21, 1959 


Hous or REPRESENTATIVES, 
ComMiITree ON Posr Orrick AND CIVIL SERVICE, 
Washington, D.C. 
The committee met, pursuant to recess, at 10 a.m., in room 215, Old 
House Office Building, Hon. Tom Murray (chairman) presiding. 
The CHairmMan. The committee will be in order. Hearings will be 
continued on the security bills, H.R. 1870, H.R. 1161, and other com- 
panion bills. 
The first witness this morning is Mr. William Taylor, legislative 
representative of the Americans for Democratic Action. 
Mr. Taylor. 


STATEMENTS OF WILLIAM TAYLOR, LEGISLATIVE REPRESENTA- 
TIVE, AND EDWARD D. HOLLANDER, NATIONAL DIRECTOR, 
AMERICANS FOR DEMOCRATIC ACTION 


Mr. Taytor. Thank you, sir. 

Mr. Chairman, first I would like . express the appreciation of the 
Americans for Democratic Action for this opportunity to appear 
before you and testify on these bills because H.R. 1870 and the other 
bills before you are a source of great concern to the ADA. In dis- 
cussing these bills I think it may be well to remember that the issue 
before this committee is a narrow one. 

The question is not whether the procedures of Public Law 733 
should be applied to Federal employees whose work places them in a 
position to perform acts which may be harmful to the national 
security. These procedures already are applied to such employees 
pursuant to Public Law 733. 

Mr. JonHansen. Mr, Chairman, may I interrupt at that point to ask 
this question ? 

The Crarrman. Mr. Johansen. 

Mr. JOHANSEN. Is there not a question at issue here which is one of 
honest judgment as to what constitutes positions in which an employee 
may per form acts harmful to the national security ¢ 

Mr. Taytor. Cert: uinly, that is so, Mr. Johansen, but I think if 
there is an error in present classification, it is probably on the side of 
overclassifying positions as positions involving national security. I 
think that it might be well for this committee to consider the Pe mul- 
gation of stand: irds which might be used to determine whether a posi- 
tion is a position involving national security. While I do not have 
anything specific to offer on this subject, I think that the re port of 
the association of the bar of the city of New York had some valuable 
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comments. They suggested that such a position would be one which 
involved access to documents which are properly classified as secret 
or top secret, and disclosure of which might, therefore, affect the 
national security. 

Mr. JoHanseNn. I do not want to divert you from your testimony, 
but I would like to ask whether you would regard that as an adequate 
criterion and definition of an area which involves such potential harm 
to the national security. 

Mr. Taytor. 1 am not sure that Congress can provide an exact 
standard. I am afraid that Congress can provide only a general] 
standard; that perhaps more specific standards must be provided by 
the Executive, but I think that the discretion of the Executive should 
be carefully limited. 

The second part of the bar association’s recommendation involved 
positions which were policymaking positions, and therefore, could in- 
volve national security. 

Mr. Jouansen. Would you care to answer specifically the question 
I raised as to whether in your judgment access to cl: issified informa- 
tion would in itself be an adequate criterion 

Mr. Taynor. You mean, would it go far enough ? 

Mr. Jouansen. Would that alone be adequate criterion / 

Mr. Taytor. 1 am not sure that you can get a more adequate 
criterion than that. I am not aware of positions which might be 
properly classified as security sensitive positions which would not be 
covered by that standard, sir. 

Mr. JormAansen. In other words, I want to just be sure I under- 
stand your position before you proceed. You are saying, then, that 
other than, from that one standpoint, a person who, if he had access 
to that type of information, would be a loyalty or security risk, would 
not be suc ‘h, and therefore, should not be barred from employment if 
that one criterion did not apply ? 

Mr. Taytor. First of all, I would say that I mentioned a second 
criterion, but I am not sure I understand your question about the 
first one. Are you saying that there may be situations in which an 
employee who does not have access to such material should be classi- 
fied as being in a security sensitive position ? 

Mr. Jouansen. I am asking you whether that is your position. 

Mr. Tayror. Yes, sir. 

Mr. JoHaNnseN. Thank you. 

Mr. Hotzianper. Mr. Johansen, when you speak of classified infor- 
mation you do not refer only, of course, to written information. Such 
information can be of a mechanical nature as well as printed 
written. 

Mr. Jouansen. I understand that. However, the point is, you are 
testifying that a person who, if he had access to that information 
would be a security risk, is not a security or a loyalty risk in the 
service of the Government solely by reason of not having access to 
that type of information. 

Mr. Tayrtor. I am saying that entirely different standards should 
be applied to employees w ho do have access to this kind of informa- 
tion. 

The Cuatrman. Of course, you do not approve of any disloyal per- 
son or traitor being employed by the Government in any capacity, 
do you? 
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Mr. Taytor. I certainly do disapprove. I think the Government 
has a right to require the loyalty of persons who work for it. 

The Cuamman. That is the very purpose of this legislation. 

Mr. Taytor. I don’t think so, sir. As I was about to say, the Hatch 
Act provides that no person who is a Communist can be employed 
by the Government. You also have in the Lloyd-La Follette Act, 
suitability standards which include loyalty criteria. 

What this bill would do would be to apply so-called security ge 
criteria to employees in nonsensitive positions. It would reinstate < 
system in which employees were subject to summary dismissal and dis. 
charge solely on the basis of their past associations, their beliefs, and 
their associations with blood relatives. This is what we object to in 
this bill. 

Mr. Lestnskr. Mr. Chairman? 

The Cuairman. Mr. Lesinski. 

Mr. Lestnsxi. Mr. Taylor, does the Hatch Act have any teeth in it? 

Mr. Taytor. It has criminal penalties in it, sir. 

Mr. Hotianper. It requires an affidavit under pain of perjury. 

Mr. Lesinskt. As far as loyalty is concerned ? 

Mr. Tayor. As far as loyalty is concerned, yes. On every Govern- 
ment application, as far as I know, there are questions about whether 
the applicants holds membership in the Communist Party or any other 
organization which advocates the overthrow of the Government. 

Tf you answer that incorrectly, you are subject to perjury prosecu- 
tion. 

Mr. Lestnskr. You said further that people in the policymaking 
positions presently under the law can be discharged, or words to that 
effect. Do you not believe that oftimes people below the so-called 
policy positions might have more time to execute nice documents than 
the actual officials? 

Mr. Taytor. I used two standards, and these are the bar association 
standards. One was policy. One was access to information which 
might be of a security nature. I said in both of those situations you 
may have reason to classify the position as a security sensitive position. 
Those are the two that the bar association suggested and I am suggest- 
ing that this might be a good starting point in promulgating a stand- 
ard for classification of security positions. 

Mr. Lestnskr. Thank you, Mr. Chairman. 

Mr. Porrer. Mr. Chairman ¢ 

The Cuatrman. Mr. Porter. 

Mr. Porter. I am sorry I was late and did not have a chance to hear 
all of your testimony. I will read it because I know your organiza- 
tion has done a lot in this field and in other fields. I have a lot of 
respect for it. 

I do want to ask if you have examined the Wright bill. Have you? 

Mr. Taywor. Yes, sir, I have. I have not been able to devote all of 
the time to the Wright bill that I think it needs. I would say this, 
Mr. Porter. First of all, I think it would be very difficult for this com- 
mittee to make a judicious determination on the Wright bill during 
the course of these hearings. 

The bill officially became a part of these proceedings midway 
through the hearings, and I know there are a great many witnesses 
who would want to make detailed comments on it who were not able 
to do so simply because of the way it came up. 
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I think this difficulty is made particularly acute by the fact that 
H.R. 6855, the Wright bill, covers so much ground. For example, it 
promulgates new procedures for placing organizations on the Attor- 
ney General’s list and while I have not had time to study this in detail, 
the question that occurs to me is whether this would not be a duplica- 
tion of proceedings under the Internal Security Act of 1950, which re- 
quires the holding of hearings by the Subversive Activities Control 
Board for the purpose of requiring the registration of subversive 
organizations. 

That would be one point. Then, of course, H.R. 6855 applies a whole 
new standard to the industrial personnel security program. That is 
a program which is now being challenged before the Supreme Court, 
and I think here, that the cases present grave questions which should 
be resolved before a new program is enacted in this area. 

Most important in the area we are discussing, we would strongly op- 
pose this bill because it applies security criteria to personnel in non- 
sensitive positions. I think this is a basic objection to the bill. 

I would not, however, want to leave a totally negative impression. 
There is much in this bill that is worth studying because there are 
included in the bill a great many provisions which would reform 
present procedural practices. I will mention just a few. Applicants 
for Federal employment are given the right, which they do not have 
at the present time, to hear charges against them and to answer them. 
There is a change in the rule of confrontation. The bill provides a 
limited right of confrontation to be granted to employees who come 
under the security program. I think this is something that is worth 
studying. 

Mr. Porter. Mr. Taylor, both Mr. Barry and Mr. Foley of this 
committee filed this bill and it is in these hearings, whether it should 
be or not, and it is in my opinion, a much better alternative to this bill 
and will be so discussed eventually here in this discussion. 

I would be glad to have your more detailed analysis to use for our 
consideration after we have had a chance to study it if you would 
agree to do that. 

Mr. Taytor. We would be pleased to do that. We would be pleased 
even to come back and testify specifically on the Wright bill again. 

Mr. Porrer. I would like to have your testimony. 

(‘The analysis referred to is inserted at p. 215.) 

Mr. Porrer. What about these 109 cases we have been hearing 
about ? What do we do about them ? 

Mr. Taytor. These are the employees who are primarily in the 
Post Office Department and in the Veterans’ Administration, and 
some other departments ? 

Mr. Porrer. And under the Cole decision they have been reinstated. 
What is your opinion as to what should be done ? 

Mr. Taytor. Mr. Porter, I think that the Cole decision was an 
eminently sound one and that it is by definition improper to apply 
security criteria to people who are not in security positions. Jf these 
employees are disloyal, or if, as I mentioned, they come under the 
provisions of the Hatch Act, then I think that perhaps there is ground 
for action against them. 

But I do not see any ground for action against them and it does not 
disturb me that employees who were fired under the old security risk 
criteria of beliefs and associations should now be restored to their posi- 
tions. 
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Mr. Porter. You do not think there is any danger to the Govern- 
ment because someone has indicated that they may have these associa- 
tions or beliefs, even though they empty wastepaper baskets or mop 
floors ¢ 

Mr. Taytor. I do not think they could possibly be in a position to 
damage the Government in such nonsensitive positions. 

The Cuatrman. Are you familiar with all these 109 cases of em- 
ployees w ho have been reinstated ? 

Mr. Taytor. No, I couldn't say that Iam, sir. 

The CHarmman. You are not in a position to speak about their 
loyalty to the Government, are you, and whether or not they are se- 
curity risks today ? 

Mr. Taytor. I am in a position to speak about the standards that 
should be applied to them and I would say that if there were grounds 
for proceeding against them because they are disloyal, the Govern- 
ment would so proceed. 

The Government is merely barred from proceeding against them on 
the grounds that they may have had past associations, that they may 
have made statements in the past or expressed beliefs which, under the 
old security risk criteria, were deemed sufficient to fire them. I think 
the application of these criteria was improper and that it is quite 
proper and a vindication of justice that those employees were re- 
stored to their positions. 

If they are disloyal, this isa different matter. 

Mr. Porrer. Mr. Chairman ? 

The CHatrman. Mr. Porter. 

Mr. Porter. One further question. 

I understand that this committee is going to be furnished with the 
information about these 109 people. I think the chairman has taken 
steps to find out exactly—though we cannot find out exactly who 
they are because, naturally, their names are not being made available, 
and I think that is correct—what these charges are that have been 
made against them and what is the status of their case. 

We have requested such information. I do not know the particular 

case against them, but if they are guilty of any claims of espionage I 
think it is your position, just because of beliefs and associations which 
have never been tried in any fair hearing, that is not enough to dis- 
qualify them from serving in the Government. 

Mr. Taytor. That is precisely what I am saying, Mr. Porter, and 
I think it would be very worth while for the committee to study these 

cases and make a determination as to the grounds on which these em- 
ployees were fired. 

Mr. JoHansen. Mr. Chairman? 

The CHamman. Mr. Johansen. 

Mr. JoHansen. I would like the record to be very clear here as to 
whether the witness is testifying that he has adequate knowledge of 
these 109 cases to say, as I understand him to say in response to the 
question of the gentleman from Oregon, that he has no concern and 
believes that it is entirely proper that they continue in the employ of 
the Government. 

As I understand it, the witness is testifying to that and at the same 
time is testifying that he has no actual knowledge of the cases. 

Mr. Taytor. Mr. Johansen, I did not make any judgment of each 
individual case in the 109. 
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Mr. Jowansen. Are you making a blanket judgment on the 109 
without regard to the individual e ases ? 

Mr. Tayxtor. [ am saying about the 109 that if there are grounds 
for proceeding against them because they have been guilty of actual 
overt acts of disloyalty to the United States, if they are members of 
the Communist Party, if there is evidence that they have engaged in 
espionage, or sabotage, or some other crime, then they should not be 
in the Government and they should be proceeded against on those 
grounds, 

Mr. Jowansen. Do I understand that those three grounds are the 
only ones on which in your judgment there would be justification for 
their separation from the Government service ? 

Mr. Taytor. Sir, there are a great many grounds of suitability 
which are provided for in the Lloyd-La Follette Act and under the 
civil service regulations. 

What I am saying is that these employees should not be proceeded 
against as security risks when they are in non-sensitive positions, on 
the ground that they may have had some past associations, that they 
may have expressed some beliefs, which under the old criteria were 
sufficient to have them fired. 

Mr. JonansEN. Do you have any specific knowledge that expres- 
sions of beliefs or past associations were the sole basis of information 
against such persons? Do you of your own knowledge know that to 
be true? 

Mr. 'Taytor. I would not testify on any specific case in the 109 
cases because I do not know the cases thoroughly. 

Mr. JoHANSEN. That is fine. Then I do not see how you can testify 
with respect to them in the aggregate. 

Mr. Hotianper. Mr. Johansen, Mr. Taylor said a little while ago 
that what he was testifying to was the correctness of the standard 
applied by the Supreme Court in the Cole case with respect to those 
individuals against whom there were security charges who occupied 
positions which were nonsensitive. 

[ thought he said also, that insofar as there were any other grounds 
for charges against them, any reason to doubt their loyalty, for exam- 
ple, the Government was always free to proceed and should proceed 
against them on those grounds. 

Mr. Jouansen. Under the Hatch Act ? 

Mr. Hotianper. Under the Hatch Act or the Lloyd-La Follette Act, 
or the many other procedures that are open to the Government. But 
I thought he said quite plainly that insofar as they were proceeded 
against only on the grounds of the security program, and since they 
were in nonsensitive positions, the standard that the Supreme Court 
laid down was, therefore, correct, and if there were no other reasons 
for proceeding against them than those, then the Government had no 
grounds for it. 

Mr. Watinauser. Mr. Chairman ? 

The Cuarrman. Mr. Wallhauser. 

Mr. Watunauser. Mr. Taylor, you mentioned nonsensitive posi- 
tions quite often. I wonder if you would agree that it is difficult to 
decide what is sensitive and nonsensitive. I also wonder whether you 
would agree that a cleaning woman, for instance, who might be said 
to be in a nonsensitive position, would have easy access to classified 
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tiles if she were cleaning at night, if she had free access to the quar- 
ters and so forth. Yet, her position as such might be classified as 
nonsensitive. 

Mr, Taytor. Mr. Wallhauser, I would agree that there might be 
some circumstances under which a cleaning woman working in a 
highly sensitive agency like the Atomic Energy Commission might be 
deemed to have access to classified materials and under those cireum- 
stances it might be possible to classify that position as a security sen- 
sitive position. 

I am not prepared today to go through a whole list of positions and 
say that these should be sensitive and these should be nonsensitive. I 
did suggest to Mr. Johnansen a standard which I think might at least 
be a starting point for classifying positions. 

Mr. Watiiavuser. However, you do admit there is great difficulty 
in distinguishing between sensitive and nonsensitive positions 4 

Mr. Taytor. Yes, sir, I do, but at the same time, I think that it is 

clear that there are a great many positions in Government which 
cannot in any meaningful sense of the term “security” be classified as 
security positions. 

Mr. Watuuauser. I have another question. Do you think that 
there is any differential between a person who indicates the possibility 
of disloyalty in private enterprise and one in Government? Do you 
think that private enterprise has the right to discharge a person who 
indicates disloyalty to his organization or possible disloyalty ? 

Mr. Taytor. If you are speaking in legal terms—— 

Mr. Watinauser. [am not speaking in legal terms. 

Mr, Tayvor. Certainly, a private organization has the right to de- 
mand the loyalty of its employees and to dismiss those employees who 
have proven that they are not loyal. 

Mr. Watiuauser. And so does the Government, does it not? 

Mr. Taytor. So does the Government. I tried to make that clear, 
that the Government has a right to require the loyalty of its employees 
and to dismiss employees who have proven themselves disloyal, but 
this is not to my mind, what is under consideration today, because 
there are already adequate standards in the law. 

Mr. Watiuauser. What steps under the Hatch Act would be neces- 
sary to prove perjury ? 

Mr. Taytor. What steps under the Hatch Act? 

Mr. WALLHAusER. Yes. 

Mr. Taytor. Lam not sure I understand the question. 

Mr. WatiuAuser. You say a person under the Hatch Act could be 
found guilty of perjury if he signed an affids avit. What steps would 
be in order to find him guilty, would you say? 

Mr. Taytor. Perjury would be proved in the ordinary course of a 
criminal trial. Witnesses would be put on the stand to testify that 
the accused, for example, was a member of the Communist Party and 
the Government would then introduce his application to show that he 
had said he was not a member of the Communist Party. 

Mr. Watiuauser. At this point would you agree that there is a 
Communist movement which is as dangerous almost, as the Com- 
munist Party? Is there any difference in your mind ? 

A person who has been a member of the Communist Party might 
leave the party to join a movement. You concede that? 
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Mr. Taytor. I think this is true, sir. A person who never was in 
the Communist Party might be a member of a movement and might 
be an espionage agent. 

Mr. Watxiuauser. Therefore, being a member of the party is not 
the only criterion in your mind ? 

Mr. Taytor. No, sir. 

Mr. JonHansen. How, then, do you go about establishing an affilia- 
tion or a loyalty with this movement or conspiracy which does not in- 
volve actual membership / 

Mr. Taytor. As a preface to answering the question, I would say, 
sir, again we must differentiate between security sensitive positions 
and nonsensitive positions. If you are talking about nonsensitive po- 
sitions, I believe that the Government should proceed only on the basis 
of overt acts, of membership in the party or of overt acts which indi- 
vate disloyalty. 

Mr. Jonansen. With respect to sensitive positions, on what grounds 
would you feel the Government should proceed ? 

Mr. Taytor. In respect to sensitive positions, I think that the stand- 
ard should be somewhat different and that if there are reasonable 
grounds to believe that a person is or may be disloyal, that may pro- 
vide a standard for determining whether he should hold his position. 

Mr. JoHANSEN. I am pursuing the matter because I recognize it is a 
difficult, area of definition and I am looking for enlightenment any- 
where I can find it. What in your judgment constitutes, with respect 
to a sensitive position, reasonable grounds for questioning loyalty ? 

Does it go to matters of association? Does it go to matters of 
statements? Whatconstitutes, in your judgment, a reasonable ground 
for questioning loyalty adequate to prompt suspension or dismissal] 
in asensitive position ? 

Mr. Taytor. This, as you recognize, of course, Mr. Johansen, is a 
dificult area. I think that association has been used rather loosely 
in many cased to provide the basis for discharge. I do not say that 
association has no relevance at all in security sensitive cases. 

However, I think that a careful establishment of a connection 
between association and acts should be required. 

Mr. JouHansen. Would you feel that the degree of association which 
was apparently established in the Oppenhei imer case would constitute 
valid grounds for questioning loyalty ? 

Mr. Taytor. I do not believe I can give you a judgment on the Op- 
penheimer case because I am not familiar enough with all of the facts 
of the case. 

Mr. JoHANSEN. We are trving to write legislation here. 

Mr. Taytor. I understand that, sir. 

Mr. JoHansen. We are going to have to do it either on the basis 
of abstract. principles related to generalizations, or we are going to 
have to do it on the basis of specific problems related to specific situ- 
ations involving specific people. Now, what can you contribute from 
either of those approaches to a definition of what constitutes reason- 
able grounds? 

Mr. Taytor. My point, sir, is that there is no need for legislation 
in the area of positions which do not involve national security. If, 
when these hearings are finished, bills are submitted which would try 
to promulgate adequate standards for security sensitive positions, I 
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would be more than happy to come in with specific recommendations 
in that area, but this is not the area that you are concerned with here 
right now. 

"The Cuairman. There is law on that already. The Supreme Court 
has held that Public Law 733 applies to all these sensitive positions. 
We are not rewriting that now. 

Mr. Taytor. That is ex: uctly the point I am making, Mr. Chair- 
man. 

Mr. JoHanseN. First of all, I assume you accept Public Law 733 
and support it with respect to sensitive positions ? 

Mr. Taytor. I would accept the principle. I do not accept Public 
Law 733 in toto. I think that it needs very close examination, par- 

ticularly with respect to matters of procedural due process—the right 
of confrontation and cross-examination. 

Mr. JoHANSEN. I realize that is not in this legislation but until we 
have some type of value judgment on Public Law 733 and on the 
standards that are required to establish reasonable doubt as to loyalty, 
I, for one, am not in a position to judge as to whether we need to 
extend that to so-called nonsensitive positions because I am not at all 
satisfied as to the definitions that are proposed to distinguish between 
nonsensitive and sensitive positions. 

What I want to know is whether we still have under challenge in 
the testimony of this witness the adequacy of the standards which 
determine reasonable doubt as to loyalty. If that is still under chal- 
lenge, I cannot see how there is anything to be contributed on this. 

In other words, I want to know whether those standards are under 
challenge in your judgment. 

Mr. Taytor. My starting point, sir, for Public Law 733 and its ap- 
plication to sensitive positions would be on procedure. I think that an 
employee has a right to know the nature of the charges against him 
and in most cases, if not all cases, to be confronted by his accuser. 

I think if there were to be revision of the law in this area it would 
go a long way to providing the constitutional rights that employees in 
sensitive positions are entitled to. When you go on to the standards 
which should be applied to employees in sensitive positions, I think 
that they need a careful reexamination. 

I would have no objection to the application of a standard which re- 
quires reasonable grounds to believe that a person is disloyal. I think 
once you go on from there you get into a very difficult area and that 
it needs examination, but, as I say again, this is not what the com- 
mittee is faced with right here. 

Mr. Jouansen. May I ask just one further question? Do you be- 
lieve that invocation of the fifth amendment by an employee being 
questioned with respect to loyalty or performance of his duties, either 
by a congressional committee or by a hearing board, should have any 
bearing on his ¢ _ inued employme nt 

Mr. Taynor. I do think it should have a bearing on it. I think it 
should atford the grounds for further questioning, but I do not think 
that any legislation which would provide for the automatic dismissal 
of an employee simply because he invoked the privilege against self- 
incrimination would be proper, and I do not think it would be con- 
stitutional, sir. 

Mr. HlonuAnprer. Mr. Chairman, might I say something there? 
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The Cnairman. All right, sir. 

Mr. Hottanver. I would like to say with all respect, that much 
of what I have heard in this room in the last three or four mornings 
that I have listened carefully to the testimony, seems to me rather 
remote from the realities of the way these things work in the Govern- 
ment. I spent close to 20 years in the Government, a good deal of the 
time in positions, some policymaking, which were, under one standard 
or another, considered sensitive positions. 

I suppose that all told I must have gone through these investiga- 
tions myself as an employee, six or eight times over a 10 or 15-year 
period. I have had occasion as a supervisor to have to pass on certain 
questions of this sort with respect to employees under my direction. 

The Cuatrman. Where were you employed by the Federal Govern- 
ment ¢ 

Mr. Horianper. I was employed in the Department of Labor. |] 
was employed during the war in the War Manpower Commission. 
I was employed in the Social Security Board. I was employed in 
the Council of Economic Advisers. 

I do not speak on this as a lawyer because I am not a lawyer, but 
I have seen the way this program works and I think it is very neces- 
sary that we should not use security and loyalty in the context of 
this discussion as though they were synonomous, 

As Mr. Taylor has said, there is no question that the Government 
has a right to demand unqualified loyalty of every employee in its 
employ. Having said that, I would like to point out to you that the 
Government does not always exercise this right. 

The Government employs thousands of foreign nationals, who, 
obviously, have a loyalty to some other government. Nobody objects 
to this under certain circumstances. 

However, the Government has this right and if it wants to it could 
investigate the loyalty of every single one of the 214 or 3 million 
people on the Government payroll. I think this would be a ritual 
‘ather than a reality because what they would find would be of only 
ritualistic importance, unless the employees are in sensitive positions. 

Whether the man who is down here on Independence Avenue spray- 
ing the elm trees against the elm disease has some past associations 
that would east doubt on his loyalty is not a matter of very important 
practical importance to the Government and probably not worth the 
great expense it would take to find this out. 

The CHarrman. Suppose he is a traitor to our Government? Would 
you approve of his remaining down there spraying the trees on the 
avenue ¢ 

Mr. Hotianver. No, I wouldn't, but I do not think the Government 
would suffer very much if it never found out. If he is a traitor he will 
express his treason in some overt act and then is the time to proceed 
against him. 

The CuamMman. When were you last employed by the Government ? 

Mr. Horrianper. Five years ago. I want to make plain on this 
question of treason, which is a specific crime, if he is a traitor, then 
he should be prosecuted under the treason laws of the United States. 

The Crarrman. It isa question of his holding a job with the Federal 
Government, prior to any conviction. 

Mr. Hotianver. How could he be judged a traitor without having 
been tried, Mr. Murray ¢ 
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The CnarrmMan. In other words, you would require that he first be 
indicated and convicted in Federal court before he can be removed 
as a Federal employee, would you ‘ 

Mr. Hoivanver. No, of course not. The Constitution defines treason 
quite plainly, but I wanted to make the point if you would permit me 
to go on, that while the Government certainly has the right to inves- 
tigate the loyalty of every employee, how far you gentlemen and the 
executive branch want to carry this is a matter of practicability. 

I have always believed that to carry on any but the most cursory ex- 
aminations of everybody in the Federal service is a great waste of time 
and money, especially because the political beliefs of the man who 
sprays the elm trees are not matters of very great practical import. 

Mr. JoHansen. Could you equate belief in communism with political 
belief ? 

Mr. Hotianper. Belief in communism is one form of political belief. 
That is not all that belief in communism implies. 

Mr. JOHANSEN. Do you equate membership in the Communist Party 
with membership in the Republican or Democratic Party ? 

Mr. Hottanper. Of course not. I am trying to make the point, 
sir, that the Government has clearly these ‘rights. 

The question for you gentlemen to decide is “how the Government 
ought to exercise this right. In our opinion it is, as I say, largely 
ritualistic and not of very much practical importance to exercise this 
right beyond the requiring of an oath of office, which is a very solemn 
oath of allegience and the affidavits under the Hatch Act. If an em- 
ployee has complied with these and is not in any sensitive position, 
then it seems to me that would be enough. 

Mr. JoHANSEN. Would you designate the investigations in the Cole 
‘ase as ritualistic ? 

Mr. Hotianper. I am afraid I don’t know the Cole case in detail. 
I was trying to make the point that the Government need not. exercise 
this right unless it is for its own protection, that is, unless there is a 
practical and purposeful reason for doing so. 

Mr. Taytor. May I answer the question on the Cole case? 

Mr. JOHANSEN. Yes, sir. 

Mr. Taywor. First, I would say, that my reading of the Cole case 
in the Supreme Court indicates that Mr. Cole was an inspector in 
the Food and Drug Administration and, as I understand it, there 
would be no question that this would be a sensitive position. 

Second, I believe that the charges against Mr. Cole—and I know 
the facts ‘only from reading the Supreme Court opinion-—were that 
he was in sympathetic assoc ciation with persons who were believed to 
be Communists. These are the standards which I do not believe should 
be employed in dealing with employees in nonsensitive positions and 
to that extent, it was a ritualistic exercise. 

Mr. Watiuauser. Will the gentleman yield ? 

Mr. JOHANSEN. Yes. 

Mr. WatiHauser. Reading further in the Cole case: 





* * * beyond a sympathetic association, that he had contributed funds and 
services to, and had attended social gatherings of an allegedly subversive 
organization. 

Therefore, there was much more than sympathetic association in the 
Cole case. Further than that, Mr. Cole does not answer the ch: arges. 
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He refuses to answer the charges. Do you believe that a Federal 
employee should be required to answer charges if brought against 
him by an agency head ? 

Mr. Taytor. Mr. Wallhauser, in the Cole case, Mr. Cole, I presume, 
acting on the advice of his law yers, did not answer the charges be- 
cause he intended to ch: ullenge the very nature of the proceedings. 

Mr. Taytor. This is what he did, sir, and as it turned out, he was 
ultimately vindicated in the Supreme Court, so that I do not think 
you can attach any stigma to the fact that Mr. Cole did not answer 
the charges in his case. I think an employee of the Government has a 
perfect right to preserve his constitutional questions by refusing to an- 
swer charges, and that is exactly what Mr. Cole did. 

Mr. Watiuauser. Yes, but you will agree, will you not, that in a 
criminal case a man must answer his charges one way or the other 
and either plead guilty or not guilty and be tried / 

Mr. Taytor. He can make no plea, also, and be tried. He can 
stand mute. 

Mr. WauiHAvser. Nolo contendere, yes, but you could not believe 
it is required that he answer any charges against him ? 

Mr. Tayuor. I believe in a properly defined loyalty program that 
an employee should be required to answer charges against him and 
that his failure to answer the charges will, of course, weigh heavily 
in determining whether he is guilty of the acts with which he is 
charged. But I do not believe that such a program as was applied 
in the Cole case should be now applied to employees in nonsensitive 
positions. 

If it were, I think Mr. Cole would have a perfect right again, to 
refuse to answer the charges and to take the case all the way up to 
the Supreme Court. 

Mr. WatiHavser. I think our chairman has testified that the in- 
tent of the 1950 act as introduced by him did not differentiate between 
sensitive and nonsensitive positions, did it? 

The CuarrMan. That is entirely correct. 

Mr. Taytor. However, the Supreme Court decided otherwise in the 
Cole case. 

Mr. Jomansen. In other words, the Supreme Court had a clear 
understanding of the intent of the author of the bill and the Congress, 
even though the author of the bill and the Congress did not? 

Mr. Taytor. Mr. Johansen, the Supreme Court is called upon in 
many instances to determine the intent of Congress and I do not think 
you ‘would argue that this is not a function of the Court in eases in 
which the intent of C ongress is not patently clear from the legislation 
itself. My reading of the case indicates that the Court made a very 
convincing case to “uphold its determination of Congress. 

The intent of Congress, of course, cannot be determined merely by 
determining the intent of one ache. It must be taken from the 
records of the proceedings, the hearings, from the debate on the floor, 
and I think this is exactly what the Supreme Court did. You may 
disagree with that. 

Mr. Watnnavuser. For your information and to clear the record, 
I think the chairman has stated very pk ainly that never once during 
the debate in the Congress on the bill, in the committee, or in any 
other place wherever the words, “sensitive” and “nonsensitive” were 











FEDERAL EMPLOYEES SECURITY PROGRAM 189 


used, was there ever anything but the intention to legislate in the en- 
tire field of all employees. 

Am I correct in that statement, Mr. Chairman ? 

The CuatrMan. You are correct ; yes, sir. 

Mr. Taytor. Mr. Wallhauser, the word might not have been used, 
but the Court determined from a number of facts in the Cole case that 
this was the intent of Congress. I think that had Congress wanted 
to make its intent patently clear, it could have done so by saying that 
all position shall come under this program. 

What they did was to designate certain positions and give the Presi- 
dent the authority to extend the program. ‘The Court decided that 
what implied in this authority was the authority to extend the pro- 
gram to agencies like the ones which were named and to positions like 
the ones which were named. 

I think this was a reasonable decision, but what we are discussing 
here today is the wisdom or the necessity of reversing the decision in 
the Cole case and applying the progr oe to everybody. I have not 
seen any showing that it is necessary. I do not think there is any 
evidence that it is necessary. 

Mr. Watiuauserr. I believe this legislation is designed to correct 
the impression of the Supreme Court on the intent of the Congress 
in 1950. Is that a correct statement, Mr. Chairman ? 

The Cuairman. Yes, sir; that is correct. 

Mr. Taytor. Of course this is so, but the question is whether it is 
either necessary, wise, or constitutional to correct the decision of the 
Supreme Court in the Cole case. 

Mr. Hotianper. Mr, Chairman, if I may, I would like to say on 
this question of security, and especially in answer to some of Mr. 
Johansen’s questions, I have seen many security cases in the Govern- 
ment and I do not recall one of them in which the question of loyalty 
was at all at issue. I think it is extremely imaportant to bear this in 
mind. 

So often it is easier for any of us to become indignant at the idea 
of the Government having in its employ anyone who is a security 
risk, even if he is not in a security position, on the assumption that 
this throws some doubt on his loyalty to the United States. These 
questions come up like this: 

Is a person a security risk because he is foreign-born or is the child 
of an immigrant and who has relatives behind the Iron Curtain? A 
person who is subject to blackmail because of some personal conduet 
or alleged conduct. This is one kind of case that comes up. A per- 
son who has demonstrated indiscretion in the conduct of the Govern- 
ment’s business. These are the kinds of questions with which I used 
to be involved sometimes in the Government, and I do not remember 
any time in which the question of loyalty per se was raised. 

There were questions of past associations. There were questions of 
blood relatives who were thought to be, or known to be, members of 
the Communist Party or the Communist movement. There was this 
old question that I am sure you have heard about over and over again 
about the Washington bookshop which was a cooperative bookshop 
here in Washington to which I myself belonged, which afterward fell 
under the control of the Communists. Many people had questions 
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raised against them as to their security—nobody questioned their 
loyalty— “because they had once associated with sree in the Wash- 
ington bookshop who later turned out to be Communists. 

Thus our reason for believing that the security program should be 
confined to security positions is because it raises questions of security 
as such. I remember Mr. Alford the other day asking: “Does any 
loyal American have anything to lose from one of these proceedings ? ¢” 
Mr. Barry a little later pointed out that in one of the cases there was 
a vindication of justice because, finally, the people were cleared. Well, 
I have had good friends who have been through this ringer because 
of mistaken identit y, because of some long obscure past association of 
a wife, because of malicious untruth on the part of someone in whom 
the Government placed a great deal of credence, and these people have 
lost their jobs and have been out of work for a couple of years. 

These are well known cases. One of these cases is documented in 
the Congressional Record, as a matter of fact. 

The Cuarrman. What case is that 

Mr. Hotianper. Val Lorwin. Senator Kefauver put this whole 
case in the Record and he even introduced a bill to reimburse Mr. 
Lorwin, who replied quite graciously that if the exposure of this mis- 
carriage of justice helped us to str: uighten out this program, that was 
reward enough for him. 

He was put through a dreadful ordeal. <A friend of mine lost his 
job as vice president of an important industrial company because after 
the war the Navy discovered that they had neglected to conduct a se- 
curity investigation of him while he was handling secret work during 
the war. 

When he was about to move to a different job they denied him clear- 
ance because of some association of his wife’s 10 years earlier, and this 
man never did get his job. He was a very valuable industrial engineer 
and was driven out of his profession. 

These are cases I know personally because they are people I know 
who were close friends of mine and the point I am trying to make is 
that this security business is very touchy and we should have a proper 
program for safeguarding security information and assuring that the 
classification is properly secret, Which in many cases it is not. 

Doc uments are overc lassified, as I am sure you hi ive heard over and 
over again, al] over the Government. When I was in the Department 
of Labor I was in ch: arge of price indexes. The Cost of Living Index 
and the Wholesale Price Index. I moved into this job in 1948. We 
had in my office a locked file, locked with bars and padlocks, and such, 
to which I did not have the key. 

This was stuffed with records from the war when my Division had 
done some work for the Department of Defense, or what was then, I 
guess, the War Department, on prices of war supplies. We could not 
do anything with these. 

My position was classified as a security sensitive position because I 
was in the room with the files and presumably could have access to 
them. Wecould not destroy them. The War Department would not 

take them back. They were obsolete and worthless, and finally we 
ended up using the file to keep the checks of employees who were not 
there on payday, because it was a safe place to keep uncashed checks. 

On the basis of this I was classified in a security sensitive position. 
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If the data were sharply and correctly classified and declassified when 
it needed to be, and we knew exactly in the Government where the 
security data were, we could apply ‘the strictest possible standards 
efliciently to the people who had access to it, including the charwoman, 
if that was necessary, and then we would not have to worry about secu- 
rity for the man who is spraying the elm trees down on Independence 
Avenue, because there is no security question involved there. 

Mr. Fouey. Mr. Chairman, I would like to ask Mr. Taylor a couple 
of questions, if I might. 

The Cuatrman. All right. 

Mr. Fotey. I want to see if I understand your position, Mr. Taylor. 
Is it correct to say that the Supreme Court in the Cole case held ‘that 
the Congress of the United States in 1950, in enacting Public Law 733, 
intended to cover only the 11 named agenc ies as the agencies bearing 
upon the security of the United States? I mean, the word “secur ity’ 
was not defined or spelled out in the 1950 act? 

Mr. Taynor. Yes, sir; and such other agencies as the President 
might designate as being agencies involved in security. 

Mr. Fortxy. And in the Cole case there was no constitutional prob- 
lem settled. It was merely an interpretation of congressional intent 
and the application of the statute as so interpreted by the Supreme 
Court; is that correct ? 

Mr. Taytor. That is so, sir; but I think it is also fair to say that 
there was a constitutional question which was implicit in the decision. 
The Court said that we must be particularly careful in providing pro- 

cedural safeguards embodied in the Constitution to Federal employees 

because they may be stigmatized by these proceedings, and I think it 
would be fair to say that they have been stigmatized by these proceed- 
ings. Thus, underlying the Cole decision was this constitutional 
question, which, of course, the Court will face again if H.R. 1870 or 
any of these other bills are enacted. 

Mr. Fotry. However, the case was actually decided on the grounds 
of congressional intention as expressed within the four corners of the 
1950 act ¢ 

Mr. Taywor. Yes, sir. 

Mr. Fotey. Whatever nonexpressed intent has been declared to have 
been the genuine and true basic motive and purpose of the Congress 
in the 1950 act, the Supreme Court was faced with so many words as 
set forth in the act itself and interpreted the act to mean that this is 
what the Congress intended and applied that meaning to the facts of 
the Cole case ? 

Mr. Taytor. Yes, sir. 

Mr. Fotry. And there was no express determination of a constitu- 
tional issue as such, is that correct ? 

Mr. Taytor. No, sir, there was no determination of the constitu- 
tionality of the statute. 

Mr. Fotry. What we have before us now is the problem of the in- 
tention of the Congress from now on for the future. To what ex- 
tent it will reaffirm the 1950 act as interpreted by the Cole case or 
whether it should come up with some new position in this particular 
field of Government-employee relation. 

Let us concentrate on these two things. Do I understand correctly, 
it is your position on the question of loyalty that regardless of where 
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the Government employee may work and regardless of the nature of 
his job, the Government is entitled to have a loyal employee‘ 

Mr. Taytor. Yes, sir, that is our position. 

Mr. Forry. Therefore, we are not faced with a problem of trying 
to determine where we are going to tolerate loyal people and where 
we will tolerate disloyal people. We are stating that the Govern- 
ment, just like ahigs industry, as Mr. Wallhauser I believe, pointed 
out, as an employer is entitled to have a loyal employee ? 

Mr. Taytor. That is correct. 

Mr. Fotey. What I am trying to do is define the area of controversy 
with this background. 

If we concede that every person must be loyal, we go to the observa- 
tions, I believe you made, that there are certain laws on the books over 
and above the 1950 act which govern the loyalty of an employee and 
have full force and effect in this particular type of case, is that 
correct ? 

Mr. Taytor. Yes, sir. 

Mr. Fotry. Now, we come to the knotty questions and the fuzzy 
questions and the ones the controversy has boiled around, and that 
is the question of security. What is a security risk in your judgment, 
Mr. Taylor? According to your definition, who is a security risk? 
J just want your person: al view on that. 

Mr. Tayvor. First of all, I will reiterate my position that a person 
in a nonsensitive position cannot be a security risk, 

Mr. Forry. You are defining security risk in that sense. Now, go 
ahead. 

Mr. Taytor. A person can be a security risk only if he is in a posi- 
tion to perform acts which would be harmful to national security and 
to my mind this would limit the question to persons in sensitive posi- 
tions in the Government. You then go on to the difficult problem of 
setting out a standard under which a person may be determined to 
be a security risk. 

To some extent, this is a preventive program. You make a deter- 
mination on the basis of activities and perhaps associations. Of 
course, this is not limited to the area of political associations. You 
have had under past security programs persons dismissed as security 
risks because they were unreliable for other reasons, because the “y were 
alcoholics, or because they were perverts, for example. 

Mr. Fotry. We could apply a standard of unsuitability because he 
would not be able to spray the elm trees accurately because he was 
drunk. 

Mr. Taytor. Exactly. All of these cases could well have been 
handled under the suitability provisions of the Lloyd-La Follette Act. 
I think they can be today. 

Mr. Fotry. Your colleague mentioned some typical examples he 
faced. Let us take the person who has relatives in the Iron Curtain 
countries. Would the man spraying the elm trees under that type of 
situation, in your judgment, be a security risk? 

Mr. Taytor. He could not be because he is not in a position to per- 
form any act which is harmful to national security. I think this 
must be our starting point. 

Mr. Fotry. Supposing he also was one because of personal habits 
or something who could be subject to blackmail? If I understand you 
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correctly, the definition of security risk must stem basically from a 
determination about what does the Congress mean by the security 
of the United States and what bears upon the security of the United 
States as such. 

Mr. Taytor. Exactly. 

Mr. Foutey. After making that initial determination, then, from 
the standpoint of departments, agencies, activities, and the like, what 
jobs in those departments, agencies, and activities are closely con- 
nected with, or are all jobs in these agencies closely connected with this 
security determination, security value; and then by process of ex- 
clusion, all other jobs are not security jobs. 

Is that your position, that by the nature of things the Federal Gov- 
ernment has job contents that do apply to the vital security of the 
country and other job contents that do not apply, and that as to the 
job contents that do not directly bear upon the security of the United 
States, whether a person spends too much money or drinks too much 
and the like, the determination of his retention in the Government 
should be on the basis of suitability, rather than on the basis that he 
is a danger to the security of the United States. 

Is that your view ¢ 

Mr. Taywor. I think it is entirely correct. 

Mr. Fortry. What I am trying to do is just define the particular 
areas, 

Mr. Hotianper. Mr. Foley, I think there are three criteria that 
occur to me as security risk criteria. They would include: A person 
who is in a position to reveal classified data to unauthorized persons 
to the detriment of the security of the United States; a person who 
is In a position to sabotage the security programs of the United States 
by deliberate act, or a person in a policy position who is in a position 
to make a decision deliberately and knowingly contrary to the security 
of the United States. 

I think those are the three things we mainly have to worry about 
in the security program. 

Mr. Fotry. Could I read something to you from H. R.1 1870, page 4, 
because the definition of the words “national security” are important 
to me and I am anxious to get your views on it. This is section 3: 

As used in this act, “national security’ means all governmental activities of 
the U.S. Government involving the national safety and security. 

Reading that language, could you tell me in your judgment what 

national security means? 

Mr. Taytor. I think this is not very clear language, but it becomes 
clear when you get down a little further in the paragraph and it says: 

All employees of any department or agency of the U.S. Government are 
deemed to be employed in an activity of the Government involving national 
security. 

Mr. Fotry. We will get to that, but it says: 

As used in this act, “national security” means all Government activities of 
the U.S. Government involving the national safety and security. 

The question I pose is, does not that actually, instead of defining 
national security, beg the question ? Does that not just raise the ques- 
tion, because we are using the word “security” twice in defining 
“security.” 
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Mr. Taytor. I think that is correct. To provide an intelligible 
standard you would have to go into greater detail and say what. you 
mean by “national security.” 

Mr. Fotry. Spell it out a little bit greater? 

Mr. Taytor. Yes. 

Mr. Fotry. “Including but not limited to activities concerned with 
the protection of the United States from internal subversion or for- 
eign aggression.’ 

“Mr. Taytor. That leaves a great, broad area which may be in- 
cluded, but is not specifically stated. 

Then, you get down, as I say, to the next sentence which is all- 
inclusive. 

Mr. Fotry (reading) : 

All employees of any department or agency of the U.S. Government are deemed 
to be employed in an activity of the Government involving national security. 

Now, let me pose these questions: In taking the statement you pre- 
viously made, that the Government is e ntitled to have all its employees 
loyal whether they are spraying elm trees or not, you would not take 
issue with that last language if it were interpreted to mean loyalty, 
would you? 

Mr. Taytor. No, sir. 

Mr. Fotry. However, you take issue with that section 3 insofar as 
it confuses loyalty w ith the misnamed—if you want to call it that— 
security risk type of problem which security risk, so-called, does not 
bear directly upon the protection of the national safety and security, 
however, it should ultimately be defined ? 

Mr. Taytor. We would not take issue with the requirement that 
all employees be loyal to the Government and that they be subject to 
discharge if they are not loyal. 

Mr. Fotry. “All employees of any department or agency of the 
U.S. Government are deemed to be employed in an activity of the 
Government requiring maximum loyalty from said employees,” or 
something like that ? 

Mr. Taytor. That is right. 

Mr. Fotry. Thank you. I have no further questions. 

Mr. Taytor. I would go on to say this, Mr. Foley. There has been 
a great deal of confusion about loyalty and security standards. In 
H.R. 6855, which I believe you introduced, the standards are denomi- 
nated as loyalty standards, but to my mind, they would involve the 
application of security criteria to personnel in nonsensitive positions, 
because, to give you an example, I think that one of the sections 
makes the standard, “sympathetic association with groups which have 
been utilized to advance Communist objectives 

That authorizes an inquiry into associations of an employee and 
again, it is the kind of vague standard which has been used in the 
past. 

Mr. Fotry. You are just getting back to the question I put to you: 
What isa security risk? Is a security risk a person who, if the factors 
that have been found were brought to bear, namely, pressure on the 
home folks back in the Iron Curtain country or blackmail, would be- 
come a loyalty risk ? 

Is a security risk a person who would be set up to become ultimately 
disloyal because presumably pressures are brought to bear on a person 
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because of his family in the Iron Curtain country or these other 
factors that we have discussed and he would become disloyal ? 

Is that what a security risk is? We use the word “risk.” The risk 
can involve the risk of disloyalty ultimately. 

Mr. Taytor. That is right, but I do not believe that employees in 
nonsensitive positions should be subject to dismissal and discharge be- 

cause there is a risk of disloyalty. I think the inquiry must be limited 
to objective criteria to determine whether they are disloyal or not. 

Mr. Fotry. The so-called security risks, to use the word, “nonsensi- 
tive” areas, probably could be eliminated from the Government on the 
grounds of unsuitability for proof positive and by objective criteria, 
namely, incompetence, insobriety, and such other factors that might be 
proved with a proper procedure established to protect. the rights of 
the individual and ultimately aimed at protecting innocent people 
from being victimized by hasty action and ill-advised action, 

Mr. Taytor. Yes, sir. That is an aspect, of course, that we have 
not gotten into at all, the procedural safeguards which are not pres- 
ent in the programs. 

Mr. Foxy. You intimated that your criticism of the 1950 act is a 
procedural deficiency. You also stated that you felt there were some 
advantages in Mr. Barry’s bill and my bill which is a product of the 
Wright C ommission, and Mr. Porter asked you, if you would, to give 
us your further views on the matter, I presonally would like to have 
them, too, the good and bad points about the Wright Commission 
proposal. 

Mr. Taytor. Yes, sir. 

Mr. Fotry. If you will? 

Mr. Taytor. Yes, sir. 

Mr. Watiuavser. Mr. Chairman, could I ask one more question ¢ 

The Cuarrman. Mr. Wallhauser. 

Mr. WatuHauser. Since you have used the example of the elm tree 
sprayer so often to indicate how unimportant he would be as far as 
being a security risk is concerned, I wonder if you would agree that 
even though he is an elm tree sprayer, with no access whatsoever to 
classified information, he might still be a very important security risk 
because he has status as a Federal employee and thereby, could, if he 
were subject to blackmail or other reasons, stated by you, by carefully 
thought-out propaganda fed to him, he could seek out other Federal 
employ ees to join some organization and these other employees might 
be classified. 

Therefore, he does become a security risk per se. The point I am 
making is it is very difficult for anyone, whether he has the wisdom of 
Solomon or anyone else, to differentiate between sensitive and non- 
sensitive positions or between security risks and disloyal employees. 

Mr. Taytor. With all due respect, sir, I do not think on the basis 
you suggest, that you could classify an ae ee as being an employee 
in a sensitive position because the criteria that you state are criteria 
that do not apply necessarily. 

Mr. Watiuatser. I did not state he was in a sensitive position. 

Mr. Taywor. Well, even as giving the grounds for applying the se- 
curity risk program to him, because I do not think he has any special 
status which enables him to recruit members into the Communist 
Party. 
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Mr, WatLHaAvser. He is associating constantly with other Federal 
employees at lunch, at dinner, at rest ‘hour, and at coffee hours. 

Mr. Taytor. So are a great many persons. I would suggest to you, 
sir, that persons in sensitive positions are not likely to be associating 
primarily with other employees in nonsensitive positions, but with a 
wide range of people, who may be teachers, who may be journalists, 
who may “be i in a great many other jobs, and if there is a danger in- 
volved the danger i is from his other associations as much, if not more 
than, from other Federal employees. 

Mr. WaLLHAvser. Yes, but why should the Government employ him 
and give him a further opportunity other than that which he already 
has? 

Mr. Taytor. I don’t see, sir, how his employment by the Govern- 
ment gives him a further opportunity to act in this regard. 

The question again involves the difficulties that you get into when 
you attempt to apply this kind of a program to all employ ees. 

Mr. Hotianper. Mr. Wallhauser, you don’t need a security program 
for this kind of situation. I fired a girl for doing precisely this in 
1939. 

Mr. Watuuavser. For talking? 

Mr. Hotianper. No, for trying to recruit people into an organiza- 
tion that was, I think, pretty well established to be a subversive 
organization. 

What you must remember, sir, if I may be so bold, is that the Gov- 
ernment has ever so many ways of discharging employees for im- 
proper behavior on the job, for incompetence, but also for unsuitable 
personnel characteristics and for behavior that is contrary to the con- 
duct of Government business and to the welfare of the United States 
Government, and these procedures are invoked every day in the week. 

You do not need the kind of program you are describing here to 
cover the situation that you are talking about. 

Mr. Watiuauser. You do not object to these procedures ? 

Mr. Horttanper. No, because they are surrounded by procedural 
safeguards and because they are regularized and procedurally com- 
plete and sound. They are good management. They are like proce- 
dures used in the case the person you spoke of who is disloyal to a 
private employer 

If a person is disloy al to the program he is working on, if he does 
not believe in what he is doing, if he will not carry out orders, these 
are grounds. You do not have to have a political disloyalty. 

Mr. Waxiwavser. In the case that you mentioned, did you have to 
confront this party that you discharged ¢ 

Mr. Hotianper. Of course. 

Mr. Watinauser. You had a regular procedure under which you 
discharged her? 

Mr. Hotianper. Of course. 

Mr. Jonansen. Mr. Chairman, I am very interested in this specific 
thing because I am concerned and I intend to pursue a line of ques- 
tioning when the proper witnesses appear to determine their precise 
explanation as to why they claim, as I understand they do, that there 
are not adequate procedures and means of dealing with these cases. 

I am very much interested in the matter you describe. What bas- 
ically were the procedures that you did follow with respect to this 
case in order to accomplish the termination of the employee ? 
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Mr. Horuanpver. It has been a long time, Mr. Johansen, and I 
wouldn’t want to try to be very specific, but there were definite charges 
filed of acts that were observed and ‘could be testified to. ‘These were 
placed before the authorities in the department and they solicited 
an answer from the employee and made a decision. 

Mr. JoHANsEN. Wasthere an answer filed / 

Mr. Hotianper. I will have to remind you that this was at a time 
before the security and loyalty procedures as such were even pre- 
scribed in the Government. 

Mr. JoHANSEN. Yes, but was there an answer filed by the accused ? 

Mr. Hotianper. Oh, yes. 

Mr. JOHANSEN. It was a denial ? 

Mr. Hotntanper. Yes, but there was evidence to the contrary from 
people who had observed the acts and the charges stood up. 

Mr. JoHanseN. What specifically was the nature of the acts? Was 
it recruiting membership in a subversive organization ? 

Mr. Houianper. Yes. 

Mr. JoHANSEN. Are you convinced, to use a phrase that I have heard 
a great deal in these hearings, that due process was followed with 
respect to this individual ? 

Mr. Hoiuanper. Yes. 

Mr. JoHANSEN. Are you convinced that every constitutional right 
of this individual was adequately safeguarded ? 

Mr. Hotianper. Yes. 

Mr. Gross. Will the gentleman yield ? 

Mr. JoHANsEN. Yes. 

Mr. Gross. What was the outcome? 

Mr. Horzianper. The employee was discharged. 

Mr. Jonansen. Did the employee appeal / 

Mr. Hotuanper. No. 

Mr. JoHansen. Did the Civil Liberties organization hear of this 
case and interest themselves in it ! 

Mr. Hotianper. No. I think they would have had no grounds. I 
would like to say I, myself, would not be a party to a proceeding i in 
which I would think that anybody’s civil liberties were being in- 
fringed upon. 

Mr. JoHANSEN. The point I am making is that we are constantly 
told that the procedural setup is wrong, and yet, here you were a party 
a dismissal which did not involve some of the very safeguards that 

s are criticized for not putting into this law, it seems to me, and I 
am very interested. 

Mr. Hotzianper. I do not think so, sir. I think that all of the safe- 
guards that were necessary were observed. The person was con- 
fronted with the accusations. There were people who were witnesses 
to the activity and the charges were based on overt activity. 

I have to remind you that this was before there was any security 
program and we proceeded against this employee on the gr ounds that 
a Government office was no place to be carrying on this kind of activity 
and that she had been warned about this and persisted i in it and, there- 
fore, we were not going to tolerate it any more. 

Mr. Gross. Will the gentleman yield ? 

Mr. JOHANSEN. Yes. 

Mr. Gross. Was the FBI in this case ? 
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Mr. Hotitanper. No. This was before the FBI, as far as I know, 
interested itself in questions concerning Government employees as 
such. 

Mr. Gross. You carried on the investigation In your own depart- 
ment or agency £ 

Mr. Hottanper. It did not require much investigation because it 
was easily observable. There was nothing obscure about this, as there 
has been since so much of this went underground, 

Mr. Jonanson. Was there any request or any opportunity afforded 
for cross-examination ¢ 

Mr. Hoizuanper. There were no counsel in the case. No counsel 
were asked and, therefore, none was provided. It was what you 
would call administrative procedure. 

Mr. JoHanseN. And you had the person so dead-to-right that ap- 
parently, the person felt she did not have a chance? 

Mr. Hotianper. Sir, I must say to you that I could cite a number 
of cases in my experience in the Government where the same kind of 
procedure could be followed, for example, w here a clerk in a statistical 
office makes too many mistakes and after having tried to improve his 
work, you discharge him for incompetence. 

There is a certain procedure. If he chooses not to appeal to the Civil 
Service Commission or to higher authorities, he is just discharged, as 
he would be in any other employ ment. I only want to make the point 
that the Government has at its disposal plenty of means of getting rid 
of people who are unsuitable, quite apart from the issue of security. 

Mr. Lestnsxt. Will the gentleman yield ? 

Mr. JOHANSEN. Yes. 

Mr. Lesinsxt. This intrigues me. It appears you had a clearcut 
case, a very obvious case. On the other hand suppose you had a case 
that was not clear enough. What would you do? 

Mr. Hoxtianper. It depends in what ways it is not clearcut. They 
are often contested. I have lost cases like this, too, where I have tried 
to have employees dismissed and the cases were appealed. 

Mr. Lestnsk1. I think we are interested in how we can help in this 
instance we are concerned about. 

Mr. Hotzianper. I guess our answer is that in the case that Mr. 
Wallhauser described, that this fact does not make the employee a 
security risk or bring him under any reasonable definition of a se- 
curity program. If this activ ity become overt, then you have means 
of proceeding against it, and if it is not overt, then, as Mr. Taylor 
says, the Federal employee is like anybody else that these people have 
dinner with or have lunch with, whether they are employed in the 
Government or not. 

Mr. JoHanseENn. I am not being facetious, but does not overtness boil 
down basically to the individuals being so awkward in their activities 
that they get caught ? 

Mr. Hotianver. You cannot fire people for unsuitability or any- 
thing that does not exist, that is just in the mind, if that is what you 
mean, 

Mr. JoHANSEN. No. What I mean is, if the accusation is related 
to repeated and known associations with known Communists, but 
there was a total absence of any overt activity such as soliciting mem- 
bership on the job, in other words, where there was an element of 
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alleged risk rather than a proven overt act, would the procedures 
which enable you to rid the Government of that employee be ap- 
plicable under existing law ? 

Mr. Hontuanper. I guess our difference in this, Mr. Johansen, is 
that we do not see any risk to the security of the United States in 
the associations of the elm tree sprayer. The only risk he takes is 
the risk of breaking his neck. 

The United States cannot come to any harm by virtue of his asso- 
ciations. 

Mr, Jonansen. May I say on that point—and I want to preface 
this because there are representatives of Government unions present 
here and [ am implying nothing and I am impugning them in not 
the slightest degree—does not the fact that that person might be a 
member of an employee union or an officer of an employee union, 
even though his Government functions are limited to the spraying of 
trees, create an element of risk about which the very loyal leadership 
of the union would be the first to be concerned ? 

Mr. Hotianper. When I was young, Mr. Johansen, and before I 
got into a supervisory position, I was a member of a Government 
employees union in which the Communists were indeed very active. 
It did not take the Government to deal with it. We dealt with it. 
We threw them out. This is the way I think Communists should be 
purged from unions, by action of the members. 

Mr. JoHANSEN. I would not trust Mr. Harry Bridges to exercise 
that kind of control. 

Mr. Hotianper. I did not belong to Harry Bridges’ union. 

Mr. Taytor. May I make an additional comment on that? 

Mr. JOHANSEN. Surely. 

Mr. Taytor. I would like to deal with the procedural aspects of 
your question. What you have in cases where a person is alleged to 
be associating with Communists is a situation where an employee 
receives at most, perhaps, a sunmary of the charges against him. He 
has no opportunity to cross-examine persons who say he is in known 
association with Communists. 

In the agency itself, the examining authority is refused the au- 
thority to cross-examine the persons who make these allegations. The 
employee placed in this position is in the difficult position of having 
to prove a negative, that he did not have any association with persons 
known to be Communists. 

This has been very difficult for persons to prove. This is why 
these proceedings have sometimes gone on for years. You do not 
know whom you are fighting or whom you have to answer, and I do 
not think it is any answer to say that at the end, a person may be 
cleared, because he suffered great harm and has been placed in a very 
unhappy position during all these years, 

Mr. Broyuity. Mr. Chairman ? 

The Cuatrman. Mr. Broyhill. 

Mr. Broyuiti. Mr. Hollander, I would like to go back to the case 
you discussed with Mr. Johansen about the employee you dismissed, 
as I understand your statement, because she solicited membership 
in this subversive organization while on duty with the Government. 

Mr. Hotianper. Yes, sir. 

Mr. Broynityt. And you dismissed her after continued warnings? 

Mr. Hotianper. Yes, sir. 
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Mr. Broynmu. Am I to understand by that that had she stopped 
soliciting this membership, you would have kept her on the payroll 
and would not have dismissed her ? 

Mr. Horianper. If she had done her job and stuck to business, I 
would not have pressed the charges; that is correct. 

Mr. Broyuiii. And had you known that she was solic iting member- 
ship in the organization—the Communist Party, was it? 

Mr. Hotianper. Notas such, no. 

Mr. BroyruiLy. But a known subversive organization ? 

Mr. Honianper. Well, I have to say again, sir, these were years 
long ago when things were not as clearly known as we believe them 
to be known now. 

Mr. Broyniti. However, had you received the same information 
substantiating the fact that she did solicit membership in this sub- 
versive organization while not on duty you would not have considered 
that as grounds for dismissal ? 

Mr. Hotianper. There were no grounds at that time for doing that. 

Mr. Jowansen. Would you think that there ought to be such 
grounds ? 

Mr. Hotianper. I think it would depend on the particulars of the 
case. If these were such as to indicate the employee’s disloyalty, I 
would certainly think they were grounds for proceeding against 
her. 

Mr. Jonansen. Assuming that it was an established fact that it wa 
a subversive organization, would you consider such activity as reason- 
able grounds for questioning loyalty ? 

Mr. Hottanper. Yes. 

Mr. Jonansen. Regardless of whether that employee was in a 
sensitive or nonsensitive position ? 

Mr. Hotianper. Yes. 

Mr. Jouansen. And would you feel that there are grounds for dis- 
missal under existing law in such a case where it is a person in a 
nonsensitive position ? 

Mr. Honitanper. Yes. 

Mr. Jonmansen. Would you elaborate to the point of indicating 
those grounds ? 

Mr. Hontitanper. The Hatch Act, for one thing. 

Mr. Gross. Will the gentleman yield? 

Mr. JOHANSEN. Yes. 

Mr. Gross. Again in this case, Mr. Hollander, I take it that the 
employee did not ask to be confronted with the w itnesses ? 

Mr. Hotianper. Oh, yes. 

Mr. Gross. She did ask to be confronted with the witnesses? 

Mr. Hortanper. Yes. There was no cross-examination, if that is 
what you mean, but the witnesses were known to her. 

Mr. Gross. And you agreed to this confrontation, is that right? 

Mr. Hortitanper. Oh, yes. We had no reason not to. 

Mr. Gross. However, you did not have to under existing law, 
did you? 

Mr. Hotianper. I don’t know. I think so. 

Mr. Gross. At that time? 

Mr. Hottanper. I don’t know. I must say I have to plead igno- 
‘ance on this point. 
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Mr. Gross. I do not believe you would have to at this time if the 
situation were repeated. As of this day, I do not believe you would 
have to as the head of an agency. 

Mr. 'Taytor. You do have to provide the employee with a specific 
statement of the charges which you would not have to do under H.R. 
1870. 

Mr. JoHANSEN. However, would you have to identify the source of 
those charges by name ? 

Mr. Taytor. Under existing law ? 

Mr. JOHANSEN. Yes. 

Mr. Taytor. I believe not, but I do not think that this is dispositive 
of the issue. I think that you have certainly a very special issue 
in a case where you are spec ifically conducting a security proceeding 
and you are dischar ging somebody as a security risk. 

With all the stigm: 1 that is attached to those proceedings, I think 
you must exercise special care to see that due process is afforded. 

Mr. JoHanseEn. Is the concern here over getting rid of the em- 
ployee? Is that the major objective of the interest of Government, or 
is the so-called stigmatizing a major interest ? 

Mr. Taytor. The concern here is twofold. It is, one, what shall be 
the grounds for dismissal of an employee; and, two, whether the em- 
ployee is afforded an opportunity to answer charges against him, to 
confront witnesses, to cross-examine, and to utilize the processes that 
have always been deemed the best method of getting at the truth. 
And this is particularly so in security cases where the char ges may be 
in terms of associations or beliefs, not with the Commission of any 
overt act as you have in Mr. Hollander’s case where the employee was 
charged with a specific act. Was she or was she not soliciting member- 
ship in the Communist Party while she was employed by the Federal 
Government ? 

The charges in the security cases, if you have seen any number of 
them, are often simply put in terms of association with known Com- 
munists, or sympathetic association with organizations which were 
utilized by the Communists, and in those cases where the charges are 
so vague, I think you have to have some procedure by which the em- 
ployee can get at the truth, and you have not had such a procedure 
so far. 

Mr. JoHansen. You feel that it is not necessary to have, in the 
interest now of justice, the right of confrontation as a right, the right 
of cross-examination and the rest in those charges, however grave 
and however degrading to the person who is the subject of those 
charges, if it does not involve a loyalty or security matter? 

Mr. Taytor. No, sir, I don’t think I said that. You raised the 
case the other day, I believe, in which a person was charged with theft. 
T believe in such a case, where an employee is charged with stealing 
articles by another employee he should have the opportunity to con- 
front that employee and to cross-examine and to get at the truth of 
the charges. 

Mr. Jonansen. Does he have that under the present law and regu- 
lations ? 

Mr. 'Taytor. I do not believe that he has that right specifically. 
But, while I am not fully acquainted with the civil service regula- 
tions, I don’t believe that a person would be discharged as the result 
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of a mere allegation that he stole something. I believe that, one, 
either criminal charges would be brought in which he would have 
a fair opportunity to answer in court; or, two, in some cases, if he 
was caught in the act of stealing, he might admit it and not contest 
the charges. 

I do not believe that an employee would be discharged simply upon 
an allegation of another em deen that he had stolen some article. I 
think he would be given a fair opportunity to answer those charges 
and to get at the truth of the matter. 

Mr. Hotuanper. I am trying to think of some proceeding to which 
I have been party during my experience in the Government and I can 
remember proceedings, which were not formal proceedings with law- 
yers, but in which an employee was charged with incompetence, with 
poor performance, and the supervisor, who was the one most imme- 
diately—— 

Mr. JoHANSEN. He was the accuser, in effect ? 

Mr. Hotianper. He was the accuser and the witness, and he would 
say here was this incident, and then the employee would say, but in 
this instance, so and so. 

It was the give and take which in an informal proceeding takes 
the place of the formal cross-examination, and I remember many such 
proceedings and I do not ever remember anyone being suspended or 
discharged under these proceedings without a full opportunity to 
know precisely the facts of the alleged misdoing or incompetence and 
who was making the accusation. 

Mr. Jonansen. I want to say, Mr. Hollander, that your testimony 
is particularly helpful because you are at least in some instances refer- 
ring to spec ific cases, and we are discussing this problem not in a vac- 
uum, but in relation to actual cases and procedural problems and I 
appreciate having that testimony. 

The Cuarrman. Do you gentlemen approve of Public Law 733 
as construed by the Supreme Court ? 

Mr. Taytor. No, sir, I can’t say that we approve of it in all of its 
aspects. 

The Cuatrman. Do you agree with the majority opinion of the 
Supreme Court on Public Law 733 ? 

Mr. Taytor. Yes, sir, we do. 

The CuarrmMan. Have you read the debate on this legislation when 
it was approv ed by the House ? 

Mr. Taytor. Have I read the full debate ? 

The CuarrMan. Yes. 

Mr. Taytor. No, sir. 

The CuatrmMan. It was approved by the House in 1950. Representa- 
tive Holifield, who was on this committee at the time and who was 
opposed to the legislation, was very active in his opposition to the 
legislation and he said this: 

In section 3 of the bill, the President is given the authority to include in the 
terms of this act all executive agencies, so this applies potentially to every ex- 
ecutive agency, not only the sensitive ones. 

As you know, the President of the United States later extended this 
act to cover all agencies of the Government. 

Are you objecting to the President’s Executive order covering all 
agencies of the Government ? 
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Mr. Taytor. You were asking me about the Cole case. I believe 
that the intent of Congress was not clear in Public Law 733 and I be- 
lieve from reading the Supreme Court opinion that the majority was 
correct and cannot be faulted with the inter pretation that was made. 

The CuHarrman. The majority of the Court said that the act did 
not apply to all agencies of the Government. 

Mr. Taytor. That is right. 

The Cuatrman. They said the act applies only to sensitive agencies. 

Mr. 'Taywor. Thi at is right. 

The CHatrman. Yet, during the debate on this legislation it was 
argued that the legislation did apply to all agencies providing the 
President saw fit to apply or extend it to all agencies of the Gov- 
ernment. 

Mr. Taytor. There were other portions of the debate and of the 
hearings recorded in the majority opinion, as I recall, and these would 
have been indicated otherwise, but I would say, sir, that this bill 
should not be enacted simply for the purpose of reversing the Supreme 
Court. I do not think this is the way the legislative process should 
work. 

The Cuarrman. The Supreme Court did not carry out the inten- 
tion of Congress. Then, you do not think that Congress has a right 
to amend the legislation so as to correct the decision of the Supreme 
Court ? 

Mr. Taytor. Congress has a perfect right to amend the legislation, 
but I think that when Congress considers the legislation they should 
consider whether it is wise legislation, whether it is necessary legis- 
lation and whether it is constitutional legislation. 

What we have been attempting to do here this morning, sir, is to 
demonstrate that it meets none of those qualifications. 

The CHarrman. In the debate on this bill in the Senate, Senator 
Byrd stated: “At present section 3 gives the President the right to 
clasify each agency as a sensitive agency.” That was done by the 
President. 

Are you objecting to the Executive order extending this act, Public 
Law 733, to all agencies of the Government ? 

Mr. Taytor. I am not saying that the Executive may not have had 
reason to believe that it was per fec tly within its authority under Public 
Law 733 in extending the law to all agencies. 

What I am saying is that it was ‘the job of the Supreme Court to 
interpret the intent of Congress. That intent was not clear. You have 
read me some quotations which indicate that the intent was not what 
the Supreme Court said, but the Supreme Court in its opinion quoted 
certain portions of the debate and certain factors, for example 

The CHarrman. Not all of the Supreme Court; the majority of 
them. 

Mr. Taytor. Of course, yes. This was the majority opinion of 
the Supreme Court. 

The Cuatrman. This majority opinion was the subject of strong 
disagreement and dissent by Justice Clark, Justice Reed, and Justice 
Minton. Here is what they said in their dissenting opinion : 





We believe the Court’s order has stricken down the most effective weapon 
against subversive activity available to the Government. It is not realistic to 
say that the Government can be protected merely by applying the act to sensi- 
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tive jobs. One never knows just which job is sensitive. The janitor might 
prove to be as important a spot securitywise as the top employee in the building. 

The Congress decided that the most effective way to protect the Govern- 
ment was through the procedures laid down in the act. The President imple- 
mented its purposes by requiring that Government employment “be clearly con- 
sistent with the national security.” 

Mr. Taytor. As we have attempted to indicate this morning, we 
disagree with the minority opinion of the Supreme Court. We disa- 
gree with dissent in that case. 

The CuarrmMan. You disagree with the action of the House last 
year in passing this bill ? 

Mr. Taytor. Yes, sir; we certainly do. 

The CHarrMAn. Even though it passed by a vote of 294 to 46? 

Mr. Tayxor. Yes, sir; we certainly do. I do not think the vote 
is dispositive of whether this is wise legislation. I was about to point 
out one part of the majority opinion which would tend to sustain the 
Court’s view. The Court indicated that there was a provision in the 
jaw which would provide for the transfer of employees in sensitive 
positions to nonsensitive positions while these proceedings were going 
on, so that in that sense the legislation did make a distinction. And 
the Court’s feeling was that this was an indication that the legislation 
was not to apply to employees in nonsensitive positions, because the 
law provided for summary suspension. 

That is one indication. That may not be dispositive of the case, 
but I notice, sir, that this provision is absent from the bill that you 
have submitted, H.R. 1870. It eliminates the section which gives 
the employee the right to seek a job in a nonsensitive position if he 
is suspended from a sensitive position, so that obviously, Congress is 
taking cognizance of this particular aspect of the decision. 

The Cuatrman. It looks like Members of Congress should know the 
intent of Congress better than anyone else and I do know that this 
legislation was brought down to me by the Secretary of the Navy, 
Dan Kimball. We had a long discussion about it and it was clearly 
understood before I introduced it that it could, if necessary, be ap- 
plied to every agency of the Government through an order of the 
President. 

Mr. Tayvor. Mr. Chairman, I think in many cases Congress often 
does not clearly define the intent of the legislation and I suggest that 
in some cases it is specifically leaving to the court the job of intrepret- 
ing the legislation and the intent of Congress. 

This h: appens not only in this case, but in m: iny hundreds of cases 
It involves the whole legislative process, the whole process of reac h- 
ing compromise, often by fuzzing over certain issues, but again, I do 
not think that it is fruitful to debate this issue. I think the impor- 
tant point is whether there is a need for this legislation and I do not 
believe that one has been shown. 

Mr. Jonansen. Mr. Taylor, on that point, would you agree that 
there might be circumstances in which a position accurately defined 
at a given time as nonsensitive might by circumstance become a sensi- 
tive position ? 

Mr. Taytor. I could not give you an example, but I can certainly 
see that that is a possibility and that there should be enough flexibility 
‘in the program to allow a position once classified as nonsensitive, to 
ba classified as sensitive when the facts change. 


Soo 





FEDERAL EMPLOYEES SECURITY PROGRAM 205 


Mr. Hotzanper. This happened to me once in a position in which 
I was working. 

Mr. JoHansen. However, is it not conceivable that in a given situ- 
ation by fortuitous circumstance, a person in the middle of the night 
could be in a position by reason of his job to endanger the n: ational 
security even though that job technically had not either by law or 
Executive order been designated as sensitive / 

Mr. Hotianper. Frankly, sir, I can’t think of circumstances which 
might—— 

Mr. Jonansen. The minority opinion of the Supreme Court 
seemed to be able to think of it in mentioning the janitor. 

Mr. Hottanper. As a matter of fact, the minority opinion of the 
Supreme Court made certain dire predictions which I believe have 
not turned out to be justified. There has been no evidence that the 
security of the nation has been harmed in the years following the 
Cole case. 

Mr. JOHANSEN. Some 109 cases reflect a dire situation. 

Mr. Taytor. I don’t think you can take 109 cases and simply say 
because 109 people who ‘were once classified as security risks have 
now been restored to their positions that there is any danger to the 
security of the country. I think you would have to examine these 
cases and show that there is such a danger. 

Mr. JoHANSEN. I trust we will have that opportunity, and we have 
been assured we would. 

The Cratrman. Is there anything else you gentlemen desire to 
volunteer now ¢ 

Mr. Taytor. Sir, I have not read my testimony. I would like to 
place it in the record. 

The Carman. It will be included in full in the record. 

(Mr. Taylor’s prepared statement follows:) 


STATEMENT OF WILLIAM L. TAYLOR, LEGISLATIVE REPRESENTATIVE, AMERICANS FOR 
DEMOCRATIC ACTION 


Mr. Chairman and members of the committee. My name is William Taylor. 
I appear here today on behalf of Americans for Democratic Action, as its legis- 
lative representative. The bills before this committee are a source of great 
concern to ADA and we appreciate this opportunity to express our views on them. 

Mr. Chairman, in discussing H.R. 1870 and the other bills before you, it may 
be well to remember that the issue is a narrow one. The question is not 
whether the procedures of the Internal Security Act of 1950 should be applied 
to Federal employees whose work places them in a position to perform acts harm- 
ful to national security. Nor are we concerned with whether Congress should 
prohibit the employment of Communists by Federal agencies. The Hatch Act, 
as amended, already accomplishes this. The sole issue is whether Congress 
should amend the law to authorize summary suspension, investigation, and dis- 
missal of employees in nonsensitive jobs as “security risks.” 

This issue, while narrow, is of the greatest importance to our strength as a 
democracy. We oppose the measures under consideration as unnecessary to 
national security, unwise, probably unconstitutional, and detrimental to the 
strength and well-being of our Nation. 

There has been enough experience with security procedures for us to know 
that they have proved a singularly ineffective instrument for detecting real acts 
of disloyalty. While thousands have lost their jobs or resigned, the record is 
barren of all but a single instance in which criminal wrongdoing or an act of 
disloyaty was uncovered through the use of security investigations. 

On the other hand, almost 3 years have elapsed since the Supreme Court 
decided in Cole v. Young that the security program did not apply to persons in 
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nonsensitive positions, and there is not a scintilla of evidence that the security 
of our Nation has suffered. 

In connection with the question of the necessity and propriety of these bills. 
I would like to read a statement submitted by Gerhard van Arkel, a Washington 
attorney with years of Government experience, who qualifies as an expert in 
this field. Mr. van Arkel says: 

“During World War II, I found myself, somewhat to my surprise, cast in the 
role of an international spy with the Office of Strategic Services. Since the 
Federal loyalty and security programs are invariably justified on the ground that 
they are a means of preventing espionage, it appeared to me that some com- 
ments on the methods by which this ancient craft operates might be germane 
to inquiry of the committee. 

“The first observation I would make is that espionage is directed at a specific 
target. In 1948, I was in north Africa, and one of our highest priority intelli- 
gence targets was the air-raid defenses of the European Continent. This was 
the period when massive bombing attacks were being mounted, and it was 
obviously of great importance to know where anti-aircraft guns, searchlights 
defending plane fields and similar installations were located. We had at the time 
a highly competent agent operating in France and we radioed him a request for 
this information. Some weeks later he was evacuated from France by sub- 
marine, and in running through suitcases full of documents which he had brought 
out with him, I found to my great pleasure a complete and detailed map of all 
of these defenses. I asked him how he had gotten it. He told me that he had 
some good people working in Paris. They had located the German office that had 
charge of this information; and had then done a careful rundown on the per- 
sons employed there. They had finally found that an Austrian captain in this 
section had been keeping a mistress well beyond his means, had lost heavily 
on the races, and was deeply in debt. Through an intermediary he was offered 
a large sum of money for these plans, which he had accepted. 

“Loyalty and security investigations proceed upon the assumption that the 
relevant field of inquiry is a person’s political beliefs, his religious attitudes, 
his education, his associations, and his reading. Yet, any Russian agent who 
made it a practice to walk into the Department of Labor and to say to a clerk. 
‘I understand you were a member of the League Against War and Fascism in 
1937; do you have any secrets for me?’ would quickly outlive his utility. It is 
both notable and curious that the one thing the program never looks into is a 
person’s financial condition. But it is precisely this which may make him most 
vulnerable to attempted espionage. 

“Kspionage is a highly dangerous occupation and many persons have been 
publicly or secretly killed for engaging in it. In order not to risk exposure, any 
competenet agent limits himself to seeking contacts with persons known to be 
both vulnerable and in possession of genuinely important intelligence of real use 
to his government. The most vulnerable person is usually one who needs money 
and every espionage service is equipped with enough cash to take advantage of 
this weakness. 

“A further experience may be illuminating. I spent many months with the 
OSS in Switzerland. It is a small country, and the number of foreigners there 
is not large, so that we rather quickly came to know who the spies there were. 
At the Hotel Bellevue or the Schweizerhof in Bern the Japanese agents ate at 
one table, the Germans at another, the British at a third, we Americans at a 
fourth and so on. But we never knew who the Russian agents were; we knew 
they were operating in Switzerland, for the Swiss had captured some radio sets 
beamed to Moscow, but they had not located their operator. Years after the 
war, an Englishman of the most impeccably conservative background, who had 
never had an association to the left of the Church of England, wrote a book 
describing how he had headed up Russian intelligence in Geneva. I would be 
completely confident that Russian intelligence has made similar use of persons of 
the most right-wing background, just as we frem time to time made use of dyed- 
in-the-wool members of the Communist Party for our purposes. 

“The loyalty and security program has no real relevance to espionage. In 
the one prominent case of suspected espionage in the Government—the Coplon 
case—the loyalty-security program played no part at all. The FBI proceeded as 
all good spies do; they tapped her wires, opened her mail, shadowed her, planted 
false information, and used all the other traditional weapons. The one thing 
they did not do—and it would have been folly to do it—was to hale her before 
a loyalty and security board ; obviously, this would have tipped the Government's 
hand and made difficult or impossible the gathering of necessary evidence. 
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“From all this, 1 suggest that the loyalty and security program, as it has been 
administered, has so slight a relation to the national security as to be substan- 
tially worthless. Any realistic program would first of all survey the financial 
condition of only those military, industrial, and scientific persons who have 
access to information considered genuinely important by other nations. And 
even such a program would have the most serious disadvantages, in that it is 
unwise for any government to suggest to those in its employ that they are 
perhaps not loyal to it. 

“The practical disadvantages of this program are numerous. There is first 
of all the fact that many promising persons refuse to enter Government service 
because of it. As a practicing attorney, many young law school graduates come 
in to seek my advice about employment. Time and again when I have asked 
their views about Government employment, persons about whose loyalty to the 
Government there was no doubt have told me that they were not interested 
because of the long delays involved in getting a security check, the embarrass- 
ment of questioning of friends and associates, and the like. This program, I am 
convinced, has had a deleterious effect on most or all Government employees. I 
have handled many such cases, and there are few more pathetic sights than 
the anguish of a citizen whose loyalty to his Government has been called into 
question. The costs of administering this program have not, so far as I know, 
been computed, but I am convinced that the bill for investigators, hearings, 
attorneys, transcripts, security officers and the rest of the paraphernalia must be 
astronomie, and far out of proportion to any good that may be achieved. This 
country got along without any such program for more than 150 years and has 
been, during all those years, singularly free from incidents of treason or espio- 
nage. Effective means of counterespionage have been worked out; they are used 
by our own Government; and the loyalty and security program has no proper 
place in such a program. 

“The present search for absolute security is a myth; the only perfect security 
is to be found in complete immobility. If an effort were made to eliminate 
every Government employee who could conceivably work for another power, 
there would be none left. It is far better to work from the proved assumption 
that present and future employees will be loyal, as had demonstrably been true 
in all but a tiny handful of cases; to work on a basis of mutual trust and con- 
fidence, rather than on suspicion and division: and to leave to the usual channels 
of investigation and conviction the problems involved in counterespionage.” 

Mr. van Arkel’s testimony demonstrates in graphic terms that a security pro- 
gram aimed at employees in nonsensitive positions is both unnecessary and de 
structive to the morale and efficiency of the civil service. 

Further, we think that there is a substantial likelihood that the proposed 
legislation, if enacted, will be held unconstitutional. We question whether, with- 
in the limits of the Constitution, Congress can find that all Government em- 
ployees are engaged in activity involving the national security without having 
any factual basis for such a conclusion. The issue is whether considerations of 
national security provide overriding justification for the invasion of traditional 
constitutional liberties. Congress cannot provide such justification merely by 
saying that it exists. 

Moreover, there is serious question about the constitutionality of a security 
program which does not provide recognized procedural safeguards inherent in 
our system of due process of law. As the Supreme Court pointed out in the Cole 
case, the stigma which attaches to persons dismissed on loyalty or security 
grounds makes the need for procedural safeguards even greater than in other 
cases. We recognize that these bills would make a few procedural changes; but 
they clearly contemplate the use of confidenial information as a basis for dis- 
missal and denial of the right of Federal employees to confront and cross- 
examine their accusers. The right of confrontation is at the heart of due process. 
There may be instances in which some modification of the right can be justified 
in terms of national security, but almost by definition, this can have no applica- 
tion to employees who are not in a position to cause harm to national security. 

Mr. Chairman, we do not even believe that in the year 1959, these bills fali 
under the heading of political expediency. The era is happily past when simple 
invocation of the word “Communist” was all that was necessary to justify viola- 
tion of basic constitutional rights to free speech, freedom of association and due 
process of law. The American people have regained confidence in the efficacy 
of our democratic processes ; they are not receptive to contentions that preserva- 
tion of national security depends upon the sacrifice of traditional liberties. 
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The Congress can and should devote efforts to determining what preventive 
methods will best assure the loyalty of those in a position to betray the country 
without needlessly curtailing liberty. But that is not the issue you are consider- 
ing here. 

Finally, the bills before you would do serious injury to national security. Of 
course we run some risk by allowing any segment of our population the free- 
dom to act without surveillance. But the determination to run that risk was 
made some years ago by the founders of our Republic and the experience of 170 
years not only in this country but in others which have made contrary decisions 
has proved how right this Nation’s decision was: To adopt the tactics of 
suspicion and conformity would be to stifle initiative, and the expression of dis- 
sent and, in the final analysis, do real damage to national security. 

Mr. 'Taytor. I would call particular attention to a long quote from 
Mr. Gerhart van Arkel,a Washington attorney, who also has had great 
experience in this field and, as you know, was to be our witness origi- 
nally but could not appear after the postponement. I think the com- 
mittee might well study his testimony because it is taken from the 
point of view of somebody who once was in the OSS, and who knows 
how counterespionage procedures work. Mr. van Arkel points out, 
for example that the security program has proven a singularly ineffec- 
tive instrument for detecting the commission of crimes or of real acts 
of disloyalty. 

Mr. Jonansen. Mr, Chairman, I would just like to observe that I 
am delighted to see that the witness testifies that he does not even be- 
lieve that in the year 1959 these bills fall under the heading of 
political expedience. I am glad the committee and the Congress are 
absolved of that as the authors of the bill. 

Mr. Taytor. 1 would hope that some Congressmen feel that they 
do not have to vote for these bills as a matter of political expendiency, 
sir. 

The Cuarrman. Is there anything further ? 

Mr. Taytor. I would just like to make one other comment on the 
constitutional question that has been raised here so many times. We 
have had a great deal of discussion about whether Government em- 
ployment is a privilege or a right. I do not think that, whether you 
label it a privilege or a right is dispositive of the issue, because there 
is a well-established body of constitutional law which has been applied 
specifically in this area which says that even if something is a privi- 
lege, you can’t condition the granting of the privilege upon the waiver 
of constitutional rights, and I specifically refer to rights embodied 
in the due process clause. The decisions in this specific field go as far 
back as the Hatch Act. In the first important case under the Hatch 
Act the court said that discretion to dismiss a Federal employee could 
not be exercised arbitrarily or discriminatorily. I think this problem 
is involved here and I think it warrants very careful study, T will 
submit my testimony on this point. 

Mr. Jonansen. I would like to comment that in my judgment an 
employee called either before a committee of Congress or a hearing 
board with respect to his loyalty or his stewardship in his position 
who invokes the fifth amendment forfeits all claims to Federal em- 
ployment and all alleged rights to Federal employment. 

The CuatrrmMan. You do not agree with that, do you? 

Mr. Taytor. No, sir; and the Supreme Court has not agreed to that. 

Mr. Jonansen. We differ with the Supreme Court most respect- 
fully. 


an 
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The Cnamman. Isthere anything further? 

Mr. Rees. One question. 

The Cnarrman. Mr. Rees. 

Mr. Rees. Approximately how many are there in your organiza- 
tion ? 

Mr. Hottanper. About 40,000. 

Mr. Rees. Are most of your members located in the eastern part of 
the country ? 

Mr. Hotianver. They are located in just about every State, but 
there is some concentration in the East, the Middle West, and the west 
coast. 

Mr. Rees. And many of the 40,000 are in Government now ? 

Mr. Hotianver. I have no way of knowing, Mr. Rees. Undoubtedly 
some are. I was myself for many years. 

The CuairMan. Were you a member of the organization while you 
were a Government employee ? 

Mr. Honianper. Oh, yes, and with the full knowledge of the Civil 
Service Commission; and we also have membership in the Congress 
too, I might say. 

The Cuarmman. When was your employment terminated with the 
Federal Government? How long ago? 

Mr. Hotianper. I resigned in the spring of 1953. 

The Cuatrman. Are there any other questions ? 

Thank you, gentlemen. 

Mr, Lestnski. Mr. Chairman, I have a statement to put in the 
record. It is regarding the testimony before the committee of Mr. 
Ginzburg on May 14. 

The Cuarrman. Very well, sir. You object to the insertion in the 
record of the article supplied by Mr. Ginzburg ? 

Mr. Lestnskt. Yes. 

The CuarrMan. The objection will be sustained. 

Mr. Lestnsxi. Mr, Chairman, I think in all fairness I had better 
read this. During the course of the May 14 hearing Mr. Benjamin 
Ginzburg, a volunteer witness before the committee, asked to have 
inserted in the record an editorial entitled “Time, Conscience, and the 
Sobell Case,” which was printed in a publication called the Catholic 
Worker. 

The witness stated or implied that this publication is either an offi- 
cial organ of, or is sanctioned by, the Roman Catholic Church. At 
that point in the proceedings I questioned the inclusion of this mate- 
rial in the record without further verification that it was appropriate 
and was properly represented by the witness. 

For the information of the committee these are the facts: 

The vice chancellor for the Archdiocese of Washington of the 
Roman Catholic Church advises that neither the Catholic Worker nor 
any of its contents represent views of the church, have any official 

sanction, or in any way are approved by the church. He advises 
further that the publication is regarded by church leaders as extremely 
leftist and so contrary to church policy that Cardinal Spellman has 
endeavored several times, through legal action, to prevent the use of 
the word “Catholic” in the title page because of its definitely mislead- 
ing effect. These efforts have been unsuccessful, presumably because 
the word itself does not, from a str ictly legal standpoint, represent the 











210 FEDERAL EMPLOYEES SECURITY PROGRAM 


publication as being one issued or sanctioned by the Roman Catholic 
Church. 

Mr. Chairman, I ask unanimous consent to include a statement of 
these facts in the record of hearings at the proper point in the record, 
following this testimony here today, and that the editorial proposed 
by Mr. Ginzburg to be printed in the record be excluded therefrom. 

The CHatrman. If there is no objection that will be allowed. 

Mr. Jouansen. Mr. Chairman, I would like just for the record to 
commend the gentleman from Michigan for his alertness in checking 
that point and in determining the facts that he has made a matter of 
the record, and I think it is one more-serious reflection on the credi- 
bility of the witness. 

Mr. Fotey. Mr. Chairman, I would like to ask our distinguished 
colleague, Mr. Lesinski, do you know whether or not the editors and 
the writers of this publication are members of the Catholic Church / 

Mr. Lestnskt. I have looked the paper over and they have a knowl- 
edge of the church itself, but whether they are actually Catholics | 
could not tell you. 

Mr. Fotry. Thank you. 

The Crarrman. I have here the statement of Mr. Joseph F. Thomas, 
president of the United National Association of Post Office Crafts- 
men, relating to these bills. 

Without objection it will be placed in the record at this point. 

(Mr. Thomas’ prepared statement follows :) 


STATEMENT OF JOSEPH F. THOMAS, PRESIDENT, UNITED NATIONAL ASSOCIATION 
or Post OFFICE CRAFTSMEN 


Mr. Chairman, members of the committee, my name is Joseph F. Thomas. I 
am president of the United National Association of Post Office Craftsmen, with 
offices in the Colorado Building, Washington, D.C. 

With reference to H.R. 1870, and other related bills, I may say without doubt 
that our association favors the removal from the postal service of any employee 
proven to be disloyal to the U.S. Government. At each of our last eight national 
conventions, resolutions have been passed urging removal of employees advocat- 
ing the overthrow of the Government. 

It is my personal feeling that it is unwise to allow any disloyal person to 
make a living and to exist on a Government which he is plotting against. 

So, it may be said then that our association does favor H.R. 1870, but with 
certain reservations, which I will outline for you. 

To begin with, I feel that any employee accused of being disloyal should be 
allowed to face his accuser and I feel that the accuser should be available as a 
witness when hearings are held. I do not think that a hearing or trial con- 
ducted by the agency making the charge is fair to an employee and I believe that 
any trial conducted should be presided over by an impartial, legally qualified 
person, whose decision will be completely unbiased. Further, the accused em- 
ployees should have appeal rights to an impartial board, or to a court of law, 
rather than to the Civil Service Commission, which in most cases has supported 
agency decisions in the past. 

In summary then, I believe that the intent of H.R. 1870 is good and proper 
and with a few changes may be made fair and acceptable to all. As the bill now 
stands, I do not think that employees are given enough protection and it seems 
to me as though the bill bypasses some of the basic rights of American citizens. 

I urge you, therefore, to amend H.R. 1870 to include greater protection and 
safeguards for the few postal employees who may in the future be affected by 
the passage of such legislation. 

I thank you for the opportunity of presenting my views. 


The Cuatrman. The hearings will be recessed subject to call of the 
Chair. 

(Whereupon, at 12 noon the committee recessed, subject to the call 
of the Chair.) 
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TUESDAY, JUNE 2, 1959 


House or REPRESENTATIVES, 
CoMMITTEE ON Post Orrice AND CiviL SERVICE, 
Washington, D.C. 


The committee met, pursuant to call, at 10:15 a.m., in room 215, 
Old House Office Building, Hon. Tom Murray (chairman) presiding. 

The Cuatrman. The committee will be in order. 

At this point I will insert in the record a prepared statement of 
Mr. Robert B. McKay, professor of law, New York University. The 
statement was requested earlier in the hearing. Also a supplemental 
statement of William L. Taylor, legislative representative, Americans 
for Democratic Action. 

(The statements follow :) 


COMMENTS ON H.R. 6855, 86TH CONGRESS, 1ST SESSION 


(A bill to establish a Central Security Office to coordinate the administration 
of Federal personnel loyalty and security programs, to prescribe administrative 
procedure for the hearing and review of cases arising under such programs, and 
for other purposes. ) 


STATEMENT OF RosBert B. McKay, PRoFEssoR oF LAw, NEW YORK UNIVERSITY 


H.R. 6855 represents, in the form of proposed legislation, an important portion 
of the recommendations contained in the 1957 report of the Commission on 
Government Security. That study recommended retention, but with fundamental 
changes, of the then-existing programs designed to safeguard national security. 
To reduce or eliminate confusion and inconsistencies among the present diverse 
programs, and to alleviate the shortage of personnel qualified to administer 
these programs, the Commission summarized its recommendations in part as 
follows: 

At the core of the Commission’s plan for a uniform, comprehensive, and 
practical security mechanism is its recommendation for a Central Security 
Office to provide a continuous study of security needs and measures, con- 
duct loyalty and security hearings, and furnish advisory decisions to heads 
of Government departments and agencies. 

And at the very basis of the Commission’s thinking lies the separation of 
the loyalty problem from that of suitability and security. All loyalty cases 
are security cases, but the converse is not true. A man who talks too freely 
when in his cups, or a pervert who is vulnerable to blackmail, may both be 
security risks although both may be loyal Americans. The Commission 
recommends that as far as possible such cases be considered on a basis 
of suitability to safeguard the individual from an unjust stigma of dis- 
loyalty. (Report, p. xvii.) 

The other recommendations of the Commission are summarized in the report 
at pages xvii-xxiii. As embodied in H.R. 6855, they will be discussed below as 
they become relevant to specific provisions of the bill. 


GENERAL OBSERVATIONS 


There is wide agreement that, at least during wartime or periods of national 
emergency such as the “cold war,” some kind of loyalty screening is appropriate 
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in relation to civilian employees of the Federal Government who occupy the 
so-called sensitive positions. The same is generally conceded to be true as to 
employees of contractors with the Government who have access to classified 
material of a security nature. 

There is also general agreement that the present loyalty-security programs 
are cumbersome, difficult to administer, often ineffectual in achieving even their 
announced objectives, and that they frequently result in unfairness to employees 
or applicants for employment. 

With the foregoing problems in mind, H.R. 6855 is designed to eliminate or 
mitigate these difficulties. The objective is of course excellent, and the at- 
tempted solution is in general commendable. The following brief comments are 
directed to the features that seem desirable and to those to which objection 
must be recorded. 

DESIRABLE FEATURES OF H.R. 6855 


1. The principal objective of the bill is apparently to coordinate the adminis- 
tration of the personnel loyalty and security programs and to standardize criteria 
and procedures. This is especially commendable, and the bill is worthy to the 
extent that this objective is attained. However, as is pointed out below in ob- 
jections Nos. 2 and 5, the bill appears to leave considerable discretion in the 
individual agencies, opening the way for continued inconsistencies in applica- 
tion of the overall criteria and procedures. 

2. In general, the bill offers a tightening of procedural safeguards, partic- 
ularly in the following respects: 

(a) An attempt (only partially successful: see objection No. 1 below) is 
made, in fixing grounds for denial of employment, to distinguish between loyalty 
and security dismissals. (See sec. 2 (10) and (11). But ef. sees. 40(a), 70, 71, 
and 83(d).) 

(b) The provision for a specially trained group of hearing examiners (sec. 
12) seems desirable. 

(c) The provision for the keeping of specified statistical data on removals, 
resignations, hearings, ete. (sec. 23) should help to avoid the so-called num- 
bers game which has proved embarrassing in the past. 

(d@) It is desirable to provide for interview by the screening officer before 
filing a letter of charges (sec. 41(b)). 

(e) It is appropriate to require specificity in the letter of charges (sec. 
41(c)), although this provision does not go far enough, as noted below in objec- 
tion No. 4. 

(f) It is an improvement to provide for compensation (sec. 43(b)) during 
the initial proceedings, but regrettable that compensation is not continued at 
least until the agency head makes an adverse determination. See also objection 
No. 7 below. 

(g) The right of confrontation (sec. 84) is appreciably increased over 
existing practices, but is still significantly deficient of a satisfactory standard of 
fairness, as noted below in objection No. 4. 

3. The provision for issuance of subpenas (sec. 85) is a substantial im- 
provement over practice authorized by law at the present time; but so long as 
full identification and confrontation of adverse witnesses is not required, no 
subpena authorization can fully protect the person who wishes to defend against 
a letter of charges. 

OBJECTIONS 
Problems of substance 


1. Undoubtedly the determination to fix both loyalty and security criteria for 
clearance of employees, applicants, and contractor representatives is motivated 
by a hope thereby to assure greater fairness to the individuals concerned. One 
might doubt whether any gain can be contemplated in drawing such distinctions 
as to the reasons for discharges and refusals to hire. In any event, as drafted, 
H.R. 6855 appears to add to the hazards and uncertainties of Government em- 
ployment rather than to minimize those disadvantages. 

(a) The primary difficulty seems to be that each individual seeking clearance 
must surmount, not one, but two separate hurdles, each of which has partially 
separate criteria; but the criteria for loyalty and security clearances to some 
extent seem also to dissolve into each other. Thus, it is clearly possible for a 
person cleared on charges of disloyalty—perhaps after a hearing—to be sub- 
jected to removal on security or suitability grounds. (See secs. 41(e) and 
43(i).) 
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(vb) A second important difficulty with the criteria for discharge or refusal to 
hire is the vagueness of the standards and even the internal inconsistencies with- 
in H.R. 6855. Thus, section 2(10) speaks of the “loyalty program” as one 
designed ‘‘to prevent the appointment, employment, or retention as civilian em- 
ployees of individuals of doubtful loyalty to the United States.” And section 
70(a) sets the criteria for this program as “reasonable doubt as to his loyalty to 
the Government of the United States.” But section 40(a) refers to an investiga- 
tion of loyalty and suitability for service. 

On the other hand, section 83(d) allows the subject of a letter of charges to 
defend by offering evidence of “his character and his reputation for veracity 
and integrity” as well as “his demonstrated appreciation of the need for the pro- 
tection of the national security against foreign and domestic enemies.” More- 
over, in determining reasonable doubt as to loyalty, the hearing examiner and 
reviewing authorities may consider such disparate facts as the following: 

(1) “Membership in, or affiliation or sympathetic association with, any party, 
group, or association which has been found by the Congress of the United States 
or any agency or officer of the United States duly authorized for that purpose” 
to be (in effect) subversive. This would mean that any person who was ever 
a member of any organization on the so-called Attorney General’s list (see ch. 6 
of H.R. 6855) would be likely to be denied clearance even though that organiza- 
tion might never have had a hearing before listing. (See objection No. 3 
below. ) 

The only way in which the subject of an investigation would be able to clear 
himself of the stain of such associations would be through satisfying an almost 
impossible burden of proof of innocent association as outlined in Section 
70(d) (1)-(7). 

2) Invocation of the privilege against self-incrimination before any au- 
thorized Federal body as to questions relating to subversive activities “unless the 
individual, after opportunity, to do so, satisfactorily explains his refusal to 
testify.” (Sec. 70(b)(8).) Such a limitation on the privilege seems an unwise 
policy and would probably not satisfy the constitutional requirements fixed in 
Slochower v. Board of Higher Education, (350 U.S. 551 (1956) ). 

(3) Family associations which are “close, continuing, or sympathetic * * * 
Section 70(e): The unfairness resulting from judging one person by the politi- 
cal convictions of members of his family is now familiar as history, but should 
not be perpetuated. 

(c) A similar confusion of definitions and criteria relates to the “security 
program,’ whose purpose, according to section 2(11), is “to prevent untrust- 
worthy individuals, in the interest of the national security, from gaining access 
to classified information or to any security facility.”” In section 71(a) refer- 
ence is made to endangerment to “the common defense and security”; and in 
section 71(b) there are listed no fewer than sixteen activities or associations of 
an individual which may be considered in determining clearance or not. As in 
the loyalty program (sec. 70), these criteria, if such they may be called, are 
vague and ill-defined, overlapping, and intrusive upon such constitutionally guar- 
anteed protections as the privilege against self-incrimination. For the individual 
subject of a letier of charges there may well seem no way out of the maze in 
seeking to satisfy all these diverse and diffuse criteria. 

2. The salutary distinction between sensitive and nonsensitive positions that 
exists in the present law, as recognized by Cole v. Young (351 U.S. 536 (1956) ), 
would be abandoned by section 43(a), giving to each agency head the power 
to designate any (or presumably all) positions within the agency as subject to 
the loyalty and security programs of H.R. 6855. For reasons stated in my testi- 
mony of May 13, 1959, I oppose such an extension as unnecessary and unde- 
sirable. 

3. The entirety of chapter 6, Designation of Subversive Organizations, should 
be stricken from H.R. 6855 as an unwarranted shortcut to determinations of 
disloyalty that would, moreover, probably not survive a constitutional challenge. 
Since this bill provides no penalty against an organization so designated, the 
only relevant issue in each case, so far as H.R. 6855 is concerned, remains one 
of determining the loyalty of an individual person. It seems inappropriate to 
judge that ultimate issue on a collateral finding of sympathetic association, or 
even membership in an organization designated in an entirely collateral pro- 
ceeding as subversive. Even apart from first amendment strictures, this smacks 
of unfairness which seems alien to the adversary system we cherish. 
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Moreover, so far as the finding against listed organizations is concerned, there 
is a massive defect in the provision in section 60(b) that organizations previ- 
ously listed by the Attorney General—even though without opportunity for hear- 
ing—shall be given no hearing or review under the provisions of H.R. 6855. The 
patently arbitrary unfairness of such a conclusion, both to the organization and 
to the individual charged with disloyalty on the basis of membership or associ- 
ation therewith, scarcely needs emphasis. It would have seemed clear that such 
a practice was constitutionally defective after the decision in Joint Anti-Fascist 
Refugee Committee v. McGrath (341 U.S. 123 1951)). See also Wieman v. Up- 
degraff (344 U.S. 183 (1952) ). 

Finally, it would also seem very doubtful that any Federal court would feel 
itself precluded from judicial review of the constitutional sufficiency of a hear- 
ing as to the character of a designated organization, despite the attempt in sec- 
tion 66 to make the administrative finding ‘“‘final and conclusive.” 





Problems of procedure 


4. A cluster of difficulties arise out of what I regard as a major defect of the 
proposal. The manifestly sincere attempt to infuse greater fairness into exist- 
ing loyalty and security practice must fail of complete fulfillment so long as 
the right of confrontation is not fully assured. (See also my statement of May 
13, 1959.) Although H.R. 6855 is a long step forward, I believe it does not yet 
satisfy the fundamental obligations of fairness. Thus, section 41(c) provides 
that a letter of charges ‘‘shall be as specific and detailed as the interests of 
national security permit * * *” But this of course leaves to the essentially 
uncontrolled discretion of individual screening officers the determination of how 
much disclosure national security may or may not permit. 

Similarly, and even more seriously, section 84(b) allows nondisclosure of the 
identity of ‘regularly established confidential informants * * * where the head 
of the investigative agency determines that the disclosure of the identity of such 
informants will prejudice the national security.” As indicated in my previous 
statement, I believe that even this limitation is unnecessary and possibly uncon- 
stitutional as a denial of due process. See also my article, “The Right of Con- 
frontation,” 1959 Washington University Law Quarterly 122. 

This limitation on the right of confrontation in addition prompts a regrettable 
restriction in section 85(c) on the power of issuing subpenas to aid in answering 
the accusations in a letter of charges. 


Problems of administration 


5. The principal administrative problems that may be expected to arise if 
H.R. 6855 were to be enacted would relate to continued diversity of rules and 
regulations among the executive agencies, uncertainty as to criteria for denials 
of clearance, and even risk of duplication of investigative effort. A few illus- 
trations must suffice. 

(a) As already noted above in objection No. 1, there is within the bill internal 
confusion as to the applicable standards and criteria. While an attempt is 
made to differentiate between loyalty and security, the merit of this may be 
doubtful. More serious is the fact that references elsewhere are to “suitability” 
and endangerment of “the common defense and security”; and sections 70 and 
71 contain a host of hard-to-apply factors which may be taken into account in 
considering employment, discharge, or the grant of clearance. 

(b) Despite the establishment of a Central Security Office with some super- 
visory authority, individual agencies are left with power to designate sensitive 
positions, to fix their local rules and regulations, and to make their own deter- 
minations as to the applicability of the vague criteria fixed in the bill. Con- 
fusion and inconsistent rulings must be the end result among the various 
agencies. 

(c) The bill specifically contemplates that the individual agencies should 
operate investigative agencies that will conform to the requirements of the so- 
ealled full field investigation, but in at least some instances, for example sec- 
tion 51, the FBI may be called upon to make an additional full field investiga- 
tion. This seems to be unnecessary duplication, involving expense, delay, and 
further difficulties for the affected individuals. 

6. There is apparently almost complete power to reopen cases in which 
clearance has been previously granted, as set forth in section 43(b), subject 
only to the rather loose limitations of section 44. 

7. Although compensation is provided for at the first stages of a proceeding 
against a Government employee, even though suspended from duty (section 
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43(b)), there is no provision for compensation at the review stage within the 
agency (section 43(f)) or thereafter. The right of compensation appears to 
be terminated at too early a stage of the proceedings. Moreover, in the in- 
dustrial personnel security program there appears to be no provision for 
compensation by the employer or by the Government during the sometimes 
protracted period of investigation. 

8. Finally, what remains of existing law is not altogether clear. Although 
specific repealers and amendments are contained in chapter 10, there is no 
indication of repeal of Public Law 733 or Executive Order 10450, the bases 
for much of the present program. Yet necessarily there must be conflict be- 
tween those provisions and various sections of H.R. 6855, thus perhaps leaving 
open the way for further litigation to resolve such conflicts. This uncertainty 
is further compounded by the provisions of section 80, apparently leaving un- 
changed some existing, but unspecified, laws and executive orders. Perhaps 
the intent is clear to the draftsmen, but not to one who has before him only 
the text of H.R. 6855. 


SUPPLEMENTAL STATEMENT OF WILLIAM L. TAYLOR, LEGISLATIVE REPRESENTATIVE, 
AMERICANS FOR DEMOCRATIC ACTION 


Mr. Chairman and members of the committee. Americans for Democratic 
Action strongly urges the rejection of H.R. 6855 and companion bills for basically 
the same reasons that it has opposed H.R. 1870, H.R. 1161, and H.R. 1989. 
Although purporting to establish a loyalty program for civilian employees in 
the Federal Government, H.R. 6855 would apply “security” criteria to em- 
ployees in nonsensitive positions. Thus, a system would be reinstated which 
would permit the suspension and dismissal of employees whose work bears no 
relation to national security, not upon proof of positive acts of disloyalty, but 
upon a determination that past associations and the expression of beliefs make 
the employee a “risk.” 

As we have attempted to demonstrate in written and oral testimony, the 
application of such a system in the past has resulted in grave injustices to in- 
dividuals and in impairment of the morale of the civil service. Reinstitution 
of this program cannot be justified in terms of need. It would be unwise and 
probably unconstitutional. 

Further, H.R. 6855 attempts a sweeping revision of the whole security pro- 
gram, as it applies to private individuals as well as Government employees. 
It fails, however, to make needed reforms and would in fact perpetuate and 
give the sanction of statute to abuses and injustices which pervade the exist- 
ing program. These serious defects are particularly evident in proposals to 
give a statutory base to the Attorney General’s list of subversive organiza- 
tions and to industrial personnel security programs. 

While H.R. 6855 does offer certain limited steps toward affording the due 
process of law essential to a fair determination of the truth, the failure of 
H.R. 6855 to provide an unqualified right of confrontation and cross-examina- 
tion cannot be justified in terms of national security. The procedural reforms 
embodied in the bill fail to compensate for its gross defects and inadequacies in 
other respects. 

A more detailed analysis of the provisions of H.R. 6855 follows: 

Chapter 1 and 2 would create a Central Security Office to oversee the security 
program. The Office would employ trained examiners to be assigned to preside 
and make recommendations in agency security hearings. The Central Security 
Office would also conduct surveys of agency security practices, compile statistics 
on security cases, recommend changes in regulations and practices, and issue 
regulations on security procedures, all with a view toward achieving uniformity 
in the program. 

While we favor the establishment of uniform procedures for the conduct of 
any security program, we question the wisdom of creating an independent, 
unsupervised body concerned solely with matters of security. Security questions 
are a part of the overall personnel policies of the Executive. A security office 
not responsible to the Executive Office of the President is likely to lose sight 
of some of the broader purposes of personnel policy. It cannot but acquire a 
vested interest in making permanent security programs which should always in 
a free society be deemed necessary evils subject to constant reexamination to 
assure that they go no further than the internal dangers of communism require. 
Further. some of the duties assigned to the office are not well defined. H.R. 6855 
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takes cognizance of the well established fact that much Government informa- 
tion is overclassified, by giving the Central Security Office supervisory authority 
over agency Classification procedures. But it establishes no standards for the 
classification of documents which would lead to declassification of documents 
which cannot be used to damage national security. 

Chapter 4.—This chapter requires that an investigation be conducted to deter- 
mine the “loyalty” of every Government employee or applicant for employment. 
In our main testimony and elsewhere in this statement we question the neces- 
sity or propriety of applying “security risk” criteria to personnel in nonsensitive 
positions. If the disqualifying criteria for nonsensitive employees are properly 
limited to overt acts of disloyalty, there will be no need for full field investiga- 
tions or protracted security hearings. 

Even as applied to employees in sensitive positions, the procedures established 
by this chapter do not measure up to widely recognized standards of fairness. 
For example, an individual may be furnished with a letter of charges only as 
specific and detailed as some security officer determines “‘the interests of national 
security permit.” As past experience has shown, failure to provide an employee 
with specific charges often makes the concededly difficult job of defending against 
them almost impossible. 

Chapter 5.—Industrial personnel security programs: The right to pursue one’s 
profession or trade free from unwarranted Government interference is basic to 
our constitutional system. Industrial security programs, while ostensibly di- 
rected only toward the granting or denial of clearances, in application have 
effectively denied citizens the right to pursue their professions. 

No specific authority can be found within the Constitution for the enactment 
of a statute designed to place Federal security limitations upon the right to 
private employment. If such a program is to be sustained, it must be justified 
specifically in terms of the overriding necessities of national security and its 
application must be carefully limited. The provisions of chapter 5 fail woefully 
in both respects. 

In fact, chapter 5 is contrary to the recommendations of the report of the 
Commission it purports to implement. Recognizing that a separate program is 
already in effect to protect the physical security of plants engaged in defense 
contract works, the report says at page 273: 

“The Commission recommends that the industrial security program which now 
authorizes the denial to designated individuals of access to classified informa- 
tion within a facility, not be extended so as to authorize the exclusion of desig- 
nated individuals from access to any part of a defense facility.” [Emphasis 
supplied. | 

Chapter 5, however, authorizes denial of clearances to persons who have access 
to any classified information or security facility. (Security facility is defined 
in sec. 2 of the bill as “the whole or any part of any installation * * * which 
has been duly designated * * * in the interest of national security as a facility 
to which access may be granted only to those individuals who have received 
security clearances.” ) 

Thus, under this vague definition, the program may be extended not only to 
employees having access to security information, but to thousands of others who 
work in plants with defense contracts even though they are not in any position 
to do injury to national security. 

Widespread application of an industrial security program, not limited by con- 
siderations of the Nation’s real security needs, becomes more invidious where, as 
here, the criteria for denial of clearances are broad and vague (see ch. 7) and 
no effective right to a fair hearing is afforded (see ch. 8). 

The procedural defects of this bill are discussed under another heading, but it 
is appropriate to note here inadequacies specifically applicable to industrial 
personnel. H.R. 6855 contains no provisions to implement effectively the Wright 
Commission’s recommendation at page 282 that suspension of clearances not con- 
stitute a basis for discharge of the employee. This failure increases the likeli- 
hood that denial of a clearance in many cases will mean denial of the right to 
pursue one’s occupation. Further, the procedures established by this bill leave 
the matter of back pay. where a clearance is suspended, entirely to the dis- 
cretion of the employer. Unlike the present program which utilizes regional 
boards, hearings on denial of clearances would all be held by the appropriate 
executive agencies in Washington, D.C. An employee would thus be required 
to incur additional travel expenses in any attempt to clear his name. More- 
over, H.R. 6855 does not provide that a clearance, once granted, can be utilized 
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for access to information of similar classification if the employee later per- 
forms work under the aegis of another contracting agency. This omission 
continues in effect the present situation under which employees once cleared, 
may find themselves harassed with another purposeless and wasteful investi- 
gation if they switch jobs. 

Finally, we think it would be premature for Congress to enact legislation giv- 
ing a statutory basis to the industrial security program, while two cases in- 
volving constitutional aspects of the program are pending before the Supreme 
Court. The decisions of the Court in the Taylor and Greene cases, expected 
during this term, may well shed light upon the permissible limits for legisla- 
tion in this area. 

Chapter 6.—Designation of subversive organizations: This chapter estab- 
lishes procedures which, in effect, authorize the Attorney General to make a 
judicial determination of whether organizations are subversive. As the au- 
thors of the Wright report themselves recognize (p. 6538), this authority vested 
in the Attorney General would duplicate determinations made by the Subversive 
Activities Control Board under the Internal Security Act of 1950 for the pur- 
pose of requiring the registration of subversive organizations. No argument 
has been advanced to justify this proposed duplication of SACB proceedings. 

SACB hearings, it should be noted, are governed by the Administrative Pro- 
cedures Act. Findings must be supported by a preponderance of the evidence 
and organizations charged with subversive activities are afforded the oppor- 
tunity for judicial review. H.R. 6855 fails to afford these safeguards and, in 
fact, states that determinations made by the Attorney General may not be re- 
viewed by any court. 

H.R. 6855 would complete the metamorphosis of the Attorney General’s list 
without allowing a reexamination of work done when the list had different 
purposes. The Wright report, tracing the history of the list, notes that in the 
early 1940’s no effort was made to characterize organizations as “subversive” ; 
membership in listed organizations was merely to be used by Federal agencies 
as a guide in determining the fitness of applicants for employment. The list was 
not publicized until 1948. Despite this change in character, there has been no 
reexamination of organizations listed. This bill would provide none; the right 
to a hearing it affords has no application to organizations previously listed (sec. 
60(bD)). 

It is true that chapter 7 lists criteria which presumably can be used as miti- 
gating circumstances in Federal security proceedings where an employee is 
charged with membership in a listed organization. But nothing in H.R. 6855 
will prevent security officers from giving controlling weight to such membership, 
no matter what the character of the organization was at the time the employee 
was a member or how transitory or tangential his association was. Moreover, 
the Attorney General’s list would still be subject to continued misuse by State 
officers in prescribing loyalty tests for their employees and by Federal, State, and 
local officials in all types of actions. 

The criteria set out in chapter 6 are so broad as to permit the listing of organ- 
izations whose activities are wholly legitimate. For example, section 60 re- 
quires the listing of organizations “organized or utilized for the purpose of ad- 
vancing the aims and objectives of the Communist movement.” Not all of the 
objectives of Communist organizations are illegal and loose language of this 
sort would allow the listing of organizations which have no subversive or con- 
spirational purposes merely because some of their objectives coincide with 
objectives of Communist organizations. (That this section is susceptible of 
such an interpretation is confirmed by the fact that other sections detail specific 
illegal purposes, e.g., alteration of the form of government by force and violence, 
as independent grounds for listing. ) 

Abolition of the Attorney General’s list entirely, as the Bar Association of 
the City of New York has pointed out, would not weaken the security program. 
The Department of Justice would still have authority to furnish upon request 
to executive agencies information on organizations whose activities are relevant 
to a security inquiry. Such a procedure would serve legitimate security pur- 
poses and would eliminate abuses which H.R. 6855 proposes to perpetuate and 
extend. 

Chapter 7.—Standards and criteria for loyalty and security determinations: 
Under existing statutes and civil service regulations (4 CFR No. 2.106), all 
Federal employees may be hired or retained only if there is no reasonable doubt 
as to their loyalty. In this respect H.R. 6855 is merely a needless reiteration 
of existing law. 
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But in setting forth the criteria to be used in determining whether there is 
reasonable doubt as to loyalty, H.R. 6855 would go far beyond present law. 
This proposal would, in effect, transpose criteria now used as a measure of 
security to a loyalty standard. 

Elsewhere we have stated our conviction that the application of security 
criteria to employees in nonsensitive positions is unjustifiable. Where em- 
ployees are not in a position to bring harm to national security, it is a contra- 
diction in terms to require their dismissal on grounds that past associations 
or expressions of belief create a suspicion that they may someday perform acts 
harmful to national security. To employ the same criteria but merely change 
the name of the standard to “loyalty” instead of “security,” as H.R. 6855 does, 
is patently an evasion of the problem. 

Even as applied to employees in sensitive positions, some of the criteria 
included in H.R. 6855 are so vague and limitless as to permit a continuation of 
abuses which have occurred in prior programs. To state that “sympathetic 
association” with a group which has been “utilized for the purposes of advanc- 
ing the aims of the Communist movement” may form the basis for discharge, 
creates a yardstick so ill defined that it can be used to cause the dismissal 
of any person who ever signed a petition or became affiliated with a group which 
espoused liberal welfare legislation. 

To make family relationships the basis for discharge where they are of “such 
a nature as to indicate sympathetic association” with an organization with which 
the relative has been associated and which has been “utilized to advance the 
objectives of the Communist movement” is to promulgate a standard based upon 
sO many unsupported inferences as to be substantially worthless. 

Finally, security officers are given open-end authority to consider “any other 
factor tending to establish reasonable doubt as to loyalty.” This failure to define 
and limit the proper scope of inquiry of an investigation allows the same kind 
of freewheeling inquiry which in the past has used as a basis for discharge an 
employee’s criticism of the procedures and standards of security programs 
themselves. 

The criteria set out in chapter 7 to determine whether possession of a security 
clearance by a contractor representative “will endanger the common defense 
and security” are subject to similar criticism. Here again it should be remem- 
bered that the program is not limited to persons having access to secret or top 
secret information, but extends to thousands of others. 

The criteria established for industrial personnel are much the same as those 
for Federal employees, but several additional disqualifying factors are stated. 
These include “any behavior, activities, or associations which tend to show that 
the individual is not reliable or trustworthy”; “any facts which furnish reason 
to believe that the individual may be subjected to coercion, influence, or pressure 
which may cause him to act contrary to the best interests of national security” ; 
“any other activity, association, or condition which tends to establish reasonable 
ground for belief that access by such individual to classified information or to any 
security facility will endanger the common defense and security.” 

ADA appreciates the difficulty entailed in any attempt to articulate standards 
which will at the same time protect the rights of individuals and the rights of 
Government to prevent access to security information by persons who would use 
it for disloyal purposes. But the criteria enumerated above constitute an open 
invitation to disqualify persons whose stated beliefs and associations are in the 
least unconventional and to place a premium upon the employment of persons 
who have never manifested any interest in public affairs or government. Such 
a result, we suggest, will hardly be beneficial to the interests of national security. 

Chapter 8.—Procedures in loyalty and security hearings: This chapter affords 
to persons accused in loyalty or security proceedings a modified right of con- 
frontation and cross-examination. The right to confrontation is qualified by the 
statement that “confrontation of regularly established confidential informants 
* * * shall not be allowed where the head of the investigative agency determines 
that the disclosure of the identity of such informants will prejudice the national 
security” (sec. 84(b) ). 

A corollary right of employees to apply to hearing examiners for subpenas 
to require the production of evidence or the attendance of witnesses is provided 
in section 85. But this is subject to the condition that no subpena may be issued 
to obtain the evidence of regularly established confidential informants or “any 
other individual * * * if such individual is certified by the head of any such 
agency to have given information * * * upon the condition that the supplier of 
such information would not be called as a witness to testify with respect to 
information so given.” 
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ADA opposes the placing of these conditions upon the right of confrontation 
as unwarranted impediments to a fair determination of the truth. If an unquali- 
fied right to confrontation were established, the Government in security pro- 
ceedings would be faced with the choice ef (1) revealing the name of its in- 
formant (2) using information provided by the informant to develop evidence 
independent of his testimony (3) dropping proceedings against the employee. 

In cases involving employees in nonsensitive positions, this choice can hardly 
be considered onerous. In most instances, the Government should be able to 
develop information independent of the informant’s testimony to sustain its case. 
If this cannot be done and the Government deems protection of the identity of 
its informant important, retention of the employee in his position will not dam- 
age national security, since the employee has no access to security information. 

Similarly, in cases involving employees in sensitive positions, it should be pos- 
sible in most instances to develop a case which does not involve identification of 
regularly employed informants. Where this cannot be done, the Government will 
be faced with the same choice it must make in criminal prosecutions—produce 
the informant or drop the proceedings. Loss of the services of one undercover 
informant is rarely cruical, and, if the latter course is chosen, scrutiny of the 
employee by use of routine intelligence procedures can protect national security. 

Any other course involves greater dangers. In a number of instances, infor- 
mation supplied by regularly employed informants has turned out to be false 
and notoriously unreliable, but this has not been discovered until the damage 
was done. Under the procedures established by chapter 8, not only are employ- 
ees afforded no right to bring out the truth by cross-examination, but hearing 
examiners and agency heads are given no opportunity to evaluate the truth of 
charges made by confidential informants by requiring them to appear in execu- 
tive proceedings. 

In the case of industrial personnel, the right to confrontation provided by 
chapter 8 is even more limited. Employees may cross-examine witnesses who 
furnish evidence in support of certain kinds of charges, but not others. The 
latter include charges that an employee has engaged in activities or associations 
which show him to be unreliable or untrustworthy, that he has disregarded 
security regulations, that he may be subjected to coercion or pressure, or that 
he has engaged in any other activity or association which “tends to establish 
reasonable grounds for belief” that he might be a security risk. No logical rea- 
son appears for so limiting an industrial employee’s right to confront his 
accusers. The effect of these broad exceptions is to leave the employee almost 
entirely without protection. 

The harm done to the innocent and to democracy by a security program which 
does not allow the testing of accusations can never be fully assessed. But a 
study of individual cases reveals the critical necessity for evolving procedures 
which allow a fair determination of truth. For this reason, we append the 
brief of petitioner in Taylor v. McElroy, a case which demonstrates graphically 
how an employee may be victimized by unfair or inadequate procedures. 

Chapter 10.—Section 102 would amend the National Labor Relations Act to 
authorize the NLRB to determine whether non-Communist affidavits filed by 
union officers contain false representations. If the Board determines that 
a false representation has been made, the labor organization will be denied 
the right to use the facilities of the NLRB while the officer continues to hold 
his position. 

This amendment is a patent attempt to circumvent the strict standards of 
proof required in criminal proceedings. Without the provision of any safe- 
guards, the NLRB is authorized to determine whether a criminal offense has 
been committed in advance of a trial. 

No attempt has been made to relate this measure in any way to the preservation 
of national security. The Comimssion on Government Security adduced no 
evidence to demonstrate that existing provisions of the Taft-Hartley law when 
added to criminal prohibitions against sabotage, espionage and subversion are 
insufficient to protect against any threat by a union to disrupt the economy. 

Under this amendment, unions may be punished for the presumed crimes of 
their officers without affording either a reasonable opportunity to defend them- 
selves against the charges. This is simply an attempt to patch up a law which 
has proved bad and ineffective by adding unusual penal sanctions. 

Section 108 would, for the first time, give the sanction of law to the inter- 
national organizations employees program, which now eixsts only by virtue 
of Executive order, by authorizing members of the International Employees 
Loyalty Board to issue process and compel the attendance of witnesses. 
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ADA recommends that this program be abolished entirely. It applies not 
to U.S. representatives in the United Nations, but to international civil servants 
who are U.S. citizens. The program does not protect the security interests of 
the United States. Employees of interational organizations have no access to 
classified information, no opportunity to commit espionage, and nothing to do 
with the making of U.S. policy. 

On the contrary, as the Bar Association of the City of New York and others 
have pointed out, the program has proved harmful to U.S. interests. The delays 
involved in securing clearances lead international organizations to employ 
foreign nationals (including Communists) in place of American citizens. 

There has been no reliable suggestion that the United Nations and other 
international organizations are unable to enforce the standards of trustworthi- 
ness and integrity they require of all applicants for employment. 

The Cuarrman. The hearings will be resumed on the various secu- 
rity bills, H.R. 1870 and other related bills. 

The first witness this morning is Mr. William H, Ryan, president 
of District No. 44 of the International Association of Machinists of 
the AFL-CIO. We will be glad to hear from Mr, Ryan. 


STATEMENT OF WILLIAM H. RYAN, PRESIDENT AND LEGISLA- 
TIVE REPRESENTATIVE, DISTRICT NO. 44, INTERNATIONAL 
ASSOCIATION OF MACHINISTS, AFL-CIO 


Mr. Ryan. Thank you, Mr, Chairman. 

Mr. Chairman and members of the committee. My name is Wil- 
liam H. Ryan. I am president and legislative representative of 
District No. 44 of the International Association of Machinists, 
AFL-CIO. 

Our organization is in complete accord with the purpose of giving 
a fair and painstaking investigation of all appointees and employees 
in the Federal service. However, as a bona fide labor organization 
representing Government employees, we have been un: able to accept, 
without some serious misgivings and questionable doubt, the broad 
latitude provided administrative heads as it relates to the suspension 
without pay of suspected persons prior to any “finding of fact” as to 
their disloyalty to our country. 

The International Association of Machinists has a long and proud 
record of opposition to communism and its supporters. We have 
barred for some time from membership or office in our association, any 
person advocating or encouraging communism, or who, by other action, 
gives support to communism, ft iscism, nazism, or any other totalitarian 
philosophy. This is not just an unwritten policy; it is a concrete fact 
and part of our const nat ion. 

Recognizing the danger that the international Communist con- 
spiracy represents to the continued existence of our, and other coun- 
tres, as free societies, we believe the United States has a natural and 
compelling interest in preventing the hire and continued employment 
of any present or potential saboteur or spy in the Federal Government 
service. 

We recognize that it is in the best interest of the United States to 
eliminate such persons from jobs where they would be in a position 
(1) to sabotage production essential to the defense of the United 
States, or, (2) to secure and transmit information of a secret and vital 
nature concerning matters essential to the defense of our country. 
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We believe, however, that any program aimed at accomplishing 
— purposes should be limited to the following considerations: 

The program should be limited to insté allations which are essen- 
tial to the defense of the United States, and/or agencies where in- 
formation of a secret and vital nature concerning matters pertaining 
to the defense of the United States is available; 

It should be limited to persons who are in a position to sabotage 
aun essential production, or secure and transmit such secret and 
vital information ; 

3. The program should be strictly limited to such persons, and not 
be permitted to become a device for enforcing strict social conform- 
ity, invading personal privacy, or for depriving employees of their 
jobs because they fall into some security oflicer’s concept of social 
— ables; and 

1, Any person suspected of being an actual or potential spy or 
saboteur should not be discharged or suspended from his employ- 
ment unless and until evidence upon which a reasonable individual 
could conclude that the suspect is guilty as charged has been produced, 
and the suspect has been granted a fair hearing under fair procedures, 
including the opportunity to refute evidence against him, and the op- 
portunity to cross-examine hostile witnesses. 

Before a member can be expelled from our association for the ad- 
vocacy or support of communism, or because his actions give support 
to communism, or other “isms” aforementioned, he is given a state- 
ment of charges against him. He is granted a hearing before a duly 
appointed trial committee at which his accuser and all witnesses 
against him appear before him and testify under oath, after which, 
he or his attorney may cross-examine them, if they so desire. 

It is our observation and thought that, unless such minimum stand- 
ards are preserved, our courts would uniformly hold that the dis- 
charged employee had been deprived of valuable property rights with- 
out due process of law, and a violation of his constitutional rights as a 
citizen of the United States would occur. 

It is held by many that Government employment is a privilege and 
not a right; yet, this philosophy of “privilege” encompasses the se- 
niority rights, retirement rights, leave rights, and other benefits 
granted to him by virtue of his hol ling a Government position. 
Closely linked with this so-called employment privilege i is his reputa- 
tion, among his fellow workers, in the community, and his neighbors, 
friends and relatives, which is a valuable property right placed in 
jeopardy through actions processed against his employment privilege. 

It, therefore, appears to us that an individual should not be de- 
prived of these rights without due process of law, guaranteed to every 
individual in the United States under our Federal Constitution. This 
would appear particularly true, in our opinion, where his Govern- 
ment seeks to deprive him of these valuable rights. Wetherefore hold 
that the Government cannot constitutionally cause the suspension or 
involuntary discharge of an employee without consequent loss of his 
employment rights and damage to his reputation, unless that em- 
ployee was first afforded due process of law. 
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To be specific, we feel that the following shortcomings would pre- 

vail under the legislation presently before this committee: 

1. The alleged “security risk,” in our opinion, would not be afforded 
the opportunity of a fair hearing, and, further, his constitutional 
rights under due process of law would be seriously ignored because 
he could be denied the names of the accusers, or hostile witnesses. 
He could also be denied the opportunity of cross-examination. It is 
possible for the charges against him to be stated in broad and loose 
language, and the burden of proving innocence, as well as the burden 
of disproving the general charges made by anonymous accusers and 
witnesses would be placed upon the accused. 

2. The alleged security risk should be given sufficient details prior 
to heari ing, as to his alleged offenses to en: able him to prepare an ade- 
quate defense. Bills of particulars should be permitted and required, 
and any charge stricken, if details of such charge are not forthcoming. 

This alleged security risk should not be prejudiced by failure to 
provide him power to subpena witnesses or to provide Government- 
paid travel allowances usually provided witnesses called to testify in 
courts or before administrative tribunals. 

Since these security hearings would result from a Government man- 
date directed against the individual, which forces him to either ap- 
pear in his own behalf and defend himself or lose his employment, his 
reputation and other valuable property rights, the Government should 
grant him the same privileges of subpena and witness fees available 
to defendants and respondents in courts of law or administrative 
ig 

The alleged security risk should not be further prejudiced, in not 
ae him with defense counsel or reimbursement for defense 
counsel. Under the proposed bill, an accused person who has proven 
himself innocent of charges would not be reimbursed for the expenses 
of counsel. The average workingman has little or no savings and is 
usually unable to afford counsel. If he does plunge himself into debt 
to hire counsel and is cleared, he is not reimbursed for expenses of his 
counsel, even though the whole burden of defending himself was 
caused by governmental action against him. In some instances, he 
may even be forced to assume considerable expenses of travel over 
great distances, and subsistence for himself, his counsel, and any wit- 
nesses who are to testify in his behalf. Thus the costs of defense are 
prohibitively burdensome. 

Failure to require the production of witnesses against the accused 
to testify under oath and subject themselves to cross-examination is, 
in our opinion, the most serious deficiency in the proposed legislation. 

This point seems particularly valid in view of past developments 
which would indicate that certain Government informers were com- 
pletely discredited when subjected to cross-examination by defense 
counsel in open hearings. It is our firm opinion that “casual in- 
formers” should be required to appear, testify under oath, and undergo 
cross-examination. 

The Supreme Court, in the Cole v. Young case interpreted the Fed- 
eral personnel security program to be applicable to security-sensitive 
positions. We think this is good, because it permits the intelligence 
agencies of our Government to concentrate on sensitive positions and 
thereby do their jobs well. Testimony given at previous hearings held 
on the Government security program revealed, and stressed, the fact 
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that the present law does not require the Government to retain in its 
employment disloyal persons. On the contrary, the Government 
literally has the authority to bar Communists and those who would 
overthrow our Government from its rolls, and is under the positive 
responsibility to do so. The Hatch Act of 1989 and the Internal 
Security Act of 1950 are positive bars to the employment of such 
persons. 

In conclusion, we see no need for the present bill as it is now written, 
and we suggest that, if it is the desire of the Congress to change the 
present F eder al employees security law, that the protections we have 
suggested in this testimony be written into the legislation. 

In closing, may I again state that our organization sincerely appre- 
ciates the opportunity given us to testify on this important subject, 
and to once again reaffirm our position in this matter, in that we, as 
representatives of Federal Government employees, are vitally 
interested in the present defense and the future of our country. 

We have offered the foregoing testimony in the hopes that it will 
help strengthen our country’s position in world affairs, and protect the 
interests of the civil service employee of the United States. 

Thank you. 

The CHatrMan. Are there any questions of the witness? 

Mr. Johansen. 

Mr. JOHANSEN. I just wanted to get clear in my own mind, Mr. 
Ryan, the procedures that you outline and recommend here. They 
would apply, if I understand you correctly, to those cases in sensitive 
positions, is that correct ? 

Mr. Ryan. My testimony, Mr. Johansen, was directed to the area 
that we though that these security laws should be directed toward 
sensitive positions because we felt that the intelligence agencies of our 
Government could do a better job if there job in this area was con- 
fined to sensitive and security positions and agencies. 

Mr. JoHANSEN. The type of procedures with the right of hearing and 
the right to confront accusers and to cross-examine and to have counsel 
paid for if cleared, all relate to the sensitive area cases, is that correct? 

Mr. Ryan. Well, I think, Mr. Johansen, that the safeguards that 
we have testified to here are important basic constitutional safeguards. 
I think that they should apply in all cases of discharge. 

Mr. JoHansen. You understand that I am not arguing the 
position you are taking at all. Iam try ing to understand, No. 1, that 
you do not want this right of suspension or this legislation he cover 
the so-called nonsensitive positions. You want to limit the le -cislation 
to the sensitive positions ? 

Mr. Ryan. We think that is wiser, sir. 

Mr, JoHANSEN. So that actually this would underwrite and confirm 
the Cole decision in so far as limiting this type of legislation and pro- 
cedures to sensitive positions ? 

Mr. Ryan. Yes, sir. 

Mr. Jonansen. And that therefore the procedural safeguards that 
you are outlining do relate to the sensitive positions and not “to the non- 
sensitive because you do not want to get into that field ? 

Mr. Ryan. Well, I have testified, Mr. Johansen, to the effect that 
we think that this legislation should cover only sensitive positions. 
Therefore, the sé afeguards that we have requested actually would cover 











224 FEDERAL EMPLOYEES SECURITY PROGRAM 


only the sensitive positions in this instance. However, I do say in a 
broader view that we think that the constitutional safeguards that we 
have requested here should apply in all cases of discharge against an 
employee although that is not the subject before the committee. 

Mr. Jouansen. I understand. 

Let me see if I am clear in my understanding of this point. Is the 
distinction between sensitive and nonsensitive positions under the 
recommendations you are testifying to a decision to be designated by 
statute or is it to be administratively designated ? 

Mr. Ryan. Well, Mr, Johansen, I think it would be extremely diffi- 
cult for the Congress to legislate just what is a sensitive position. I 
think a great deal of administrative discretion has to be allowed the 
administrative branch of the Government. However, I think that if 
the administrative branch of the Government, after a number of years, 
indicates that it is abusing that authority, then I think it is time for the 
Congress to step in and correct any abuses that may be apparent. 

Mr. Jowansen. Another point that I am frankly trying to get 
clear in all this multitude of words of testimony that we have heard 
in the past weeks is this. When we speak of sensitive positions and 
their designation by administrative decision, are we saying that the 
discretion exercised administratively shall go to designating certain 
departments in toto or certain agencies as a whole as falling within 
the purview of the sensitive agencies or is there to be an administra- 
tive discretion in the designation of certain segments of a depart- 
ment or agency or certain specific jobs as being sensitive ? 

I have never gotten that clear in my mind, frankly. 

Mr. Ryan. I should think, Mr. Johansen, that for instance the 
Secretary of the Navy would know what jobs in his Department are 
sensitive positions and he should be able to designate what they are 
and those that are not sensitive positions. 

I think the same applies to any agency of the Federal Government. 

Mr. JonANsEN. Could it be then conceived that the Postmaster Gen- 
eral, for instance, might determine administratively that there were 
certain positions w ithin the postal service that fell in that category ? 

Mr. Ryan. I should imagine he would be in a position to do that. 

Mr. JoHansen. Is it vour feeling that the actual technical designa- 
tion of sensitive would be vested in the department heads or would it 
be vested in the President on the recommendation of department heads 
or under the President’s own initiative ? 

Mr. Ryan. Well, I think that the President has to be responsible 
for the administration of the Government. Therefore, my answer 
would be that the President would have the responsibility to desig- 
nate according to the recommendations made by his Cabinet or ot her 
people on whom he has placed that responsibility. 

Mr. JoHansen. But I understand that the import of your state- 
ment is that the one thing that the President would be precluded 
from doing would be by Executive order designating all Government 
positions as sensitive for the purpose of this procedure. 

Mr. Ryan. I think that would be very unwise, sir. I cannot con- 
ceive how our agencies like the FBI and other agencies we have to 
maintain the security of our country both outward and inward can 
hope to cope with the investigating, and keeping tabs on the 214 mil- 
lion F ederal employees to the extent that they could stand up and 
say that “We are absolutely sure that none of these people are 








FEDERAL EMPLOYEES SECURITY PROGRAM 225 


security risks.” I think that their job has to be narrowed down 
so that they can actually control the people who are in those jobs 
that are of a security or sensitive nature. 

Mr. Jowansen. I have one final question. 

Do you distinguish in your thinking as between suspension and dis- 
charge with respect to the requirement that there must be a hearing 
before that action can be taken? In other wor ds, are you recommend- 
ing that before there is a suspension on suspicion or allegation of a 
loy alty risk or a security risk that there must be a hearing before 
there is a suspension ¢ 

Mr. Ryan. I think that it is possible that if a person were suspected 
of being disloyal that he ao be removed from a sensitive position 
and pl: aced in another position pending a speedy hearing or trial. In 
other words, he could be removed from the area of sensitivity until 
the hearing was held and he was judged either guilty or innocent. 

Mr. JoHansen. But you would not want to deny the responsible 
superior the right to at least make that transfer if he had reason to 
believe that the security of the Nation was involved ? 

Mr. Ryan. I think it is absolutely necessary that the administra- 
tor have the right to transfer a man from a sensitive position to a non- 
sensitive position if there is any evidence to convince a reasonable 
man that there is a possibility of his being guilty, but then I think 
there should be a speedy hearing to determine whether the man is 
guilty or not, and, if he is not guilty, to replace him in the sensitive 
position. 

Mr. JoHANSEN. Where there was a doubt in the matter, at least so 
far as suspension is concerned, 7 would not be averse to that doubt 
being resolved in favor of the Government in view of the gravity of 
the matter involved from the standpoint of national security ? 

Mr. Ryan. I would say this, Mr. Johansen: that if you provide all 
of the safeguards that we have recommended, I am reasonably sure 
that there would follow that there would not be any cases of doubt. 
When you get the opportunity to cross-examine both sides, the cross- 
examination leads to the truth. 

Mr. Jonansen. Would you feel that invocation of the fifth amend- 
ment by an employee under suspicion should be either a decisive factor 
or a major factor in determining whether they should continue in 
Government employment ? 

Mr. Ryan. Well, in the invoking of the fifth amendment by an 
employee under cross-examination in a hearing relating to his loyalty, 
I would say that the Federal employee should not invoke the fifth 
amendment in cross-examination relating to his duties as they apply 
to his loyalty to the country. However, many times the cross-exami- 
nation in these hearings gets into an area that is not right down the 
line to security points, in other words, the point at issue. I think that 
a Federal employee has the right to invoke the fifth amendment on any 
question of a personal nature but, when it comes to a question relating 
to his loyalty to his country, I do not think he should invoke the fifth 
amendment. 

Mr. Jowansen. I certainly commend the gentleman for that 
position. 

Mr. Davis. Mr. Chairman. 

Mr. Porter. Mr. Chairman. 








226 FEDERAL EMPLOYEES SECURITY PROGRAM 

The Cuairman. Judge Davis. 

Mr. Davis. Mr. Ryan, I note from your statement that the Ma- 
chinists’ Association has for a long time barred from membership or 
office “any person advocating or ‘encouraging communism,” and so 
forth. 

Mr. Ryan. Yes, sir. 

Mr. Davis. Now, under the restrictions that you recommend for the 
Federal Government with reference’ to Communists and subversives, 
how do you justify keeping them out of the Machinists’ Association ¢ 
Here is what I am talking about. You recommend in your statement 
that the program— 
should be limited to the persons who are in a position to sabotage such essential 
production, or secure and transmit such secret and vital information; * * * 

You do not have a single union chapter, de you, where you discuss 
vital secrets or where you do such work that a C ommunist can get in 
there and engage in active sabotage ¢ 

Mr. Ryan. We most certainly do, Mr. Davis. 

Mr. Davis. Do you discuss vital secrets at your meetings? 

Mr. Ryan. Not necessarily vital secrets. 

Mr. Davis. That is what you restrict it to in the case of the Govern- 
ment. 

Mr. Ryan. We supposedly could have a business agent who has the 
responsibility of negotiating a contract with a manufacturer and if 
this business agent was supposedly a Communist, he could exercise the 
authority of his office and our union to disrupt the nec essary produc- 
tion for the defense of this Nation. 

Mr. Davis. But if you apply the same restrictions to your associa- 
tion that you recommend applying to the Government, you would not 
be able to keep a Communist out, it seems to me. 

Mr. Ryan. I might say this, Congressman Davis. We do not have, 
of course, the investigating force that the Federal Government, has. 
When we receive an application from a prospective member, there is 
a screening process, but, of course, nothing like what the Federal 
Government uses for its employees. 

Mr. Davis. What I wanted to get at, though, is to see how you would 
expect the Government to protect itself if you apply these procedures 
that you recommend here when you do not follow them yourself. 

Mr. Ryan. We do, sir. When we have reason to believe that one of 
our members or officers is a Communist, we eile charges against him, 
as I have testified to here, and he has a trial committee and his accusers 
face him. 

Mr. Davis. I understand that but, if you followed a same pro- 
cedure in your association that you are recommending for the Govern- 
ment to follow, you would not make a charge against a man for com- 
munism or subversive tendencies unless he were in a position to secure 
and transmit secret and vital information or he was in a position in 
your association to sabotage essential production. 

You do not produce in your union meetings, and you do not dis- 
cuss secret and vital information, so that his membership in your 
organization would not enable him by attending the meetings and 
transmitting union business either to sabotage essential production 
or to secure and transmit secret and vital information, would it? 
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Mr. Ryan. Well, we have a large number of our members who are 
involved in performing work of a secret and vital nature. 

Mr. Davis. I understand that very well but you do not do it in your 
meetings ¢ 

Mr. Ryan. Not generally, but at times because of certain grievances 
or conditions that may arise in a plant doing security work, there may 
be a discussion of some nature that might ‘be sategorized as security 
discussion. 

Mr. Davis. Well then, in that case, you would be consistent if you 
undertook to keep a Communist out but, unless you did discuss secret 
and vital information or have it there where he could get it, under 
your recommendations about the Government’s activity, you would 
not be justified then in trying to keep them out of your organization, 
it seems to me, 

Mr. Ryan. We have had that provision in our constitution for a 
number of years, in fact longer than I have been a member. 

Mr, Davis. I know that you have. It is good that you have it but 
it seems to me that it is not consistent for you and the association to 
say, “We keep them out of our organization whether it gives them 
secret and vital information or not but we do not want the Govern- 
ment to keep them out of any place of employment unless it is such a 
place where they could get secret and vital information.” 

Mr. Ryan. We do not want them in our organization under any 
circumstances. 

Mr. Davis. I do know that and I am glad you do not. 

Mr. Ryan. There are many, many occasions, and we have no means 
of knowing when they will come up, where some discussions of a 
security nature might and possibly could take place within our organ- 
ization which relates to a grievance or a complaint of a member or 
group of members. 

Mr. Davis. It is just not safe to have them in there, is it? 

Mr. Ryan. No, sir. 

Mr. Davis. Now then, is it any more safe to have them in the Gov- 
ernment employment than it is in your association ? 

Mr. Ryan. Well, I think the reason for us testifying that this pro- 
gram ought to be limited to security and sensitive positions is that our 
investigating agencies could do a much better job if they only had to 
apply themselves to these people who are involved in sensitive rare 
tions than they could if their efforts are diffused over a large are 

Mr. Davis. Let me discuss that with you a little. 

I know that you have made some study of the plans and programs 
of the Communist Party, have you not? You are familiar to a con- 
siderable extent with the way they operate, are you not? 

Mr. Ryan. Well, I am familiar enough with them to the extent that 
I want no part of them. 

Mr. Davis. Now, my study of it has caused me to believe that a 
Communist will get placed in a position in one Government agency, 
that he will set to work immediately to surround himself with other 
Communists and subversives, and they are experts in doing that. 
When he sets that group up he will then move on to some other agency 
in the Government and repeat the procedure. 

Now, I believe that it is dangerous to let a Communist get into any 
Government position or any Government agencies for that reason, 
that it could very well be a plan of operation that he might enter 
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Government service in a nonsensitive position with the specific plan 
that, when he establishes himself there, he will be moved out. 

Under your plan now he would not have been investigated when he 
goes in there. He would establish himself in a Government position 
and, after being so established, if there is a Communist in some other 
agency that he wants to get in, then he could be moved out of that 
agency into the other agency and yet he would not have been investi- 
gated up to that time and would have the standing which goes with 
a respected Government employee supposedly loy al, 

Mr. Ryan. Congressman Davis, in my testimony, I testified to the 
effect that we believe in a very thorough investigation for all ap- 
pointees to the Federal Government. 

The security program that we are talking about to apply to sensitive 
positions is that continuing one, the one that you keep going on a di Ly- 
to-day basis to make sure that those people in sensitive positions main- 
tain their loyalty to our country. 

Mr. Davis. Then I must have misunderstood the meaning of your 
subparagraph where you state that the program should be— 
limited to persons who are in a position to sabotage such essential production, 
or secure and transmit such secret and vital information. 


Mr. Ryan. Before that I say: 


Our organization is in complete accord with the purpose of giving a fair and 

painstaking investigation of all appointees and employees in the Federal 
service. 
When I get to the next page, I am saying that once you certify a man 
as loyal and he becomes a Federal employee and then he performs 
some act, or some evidence comes to your attention that indicates he 
is not loy al, or there is reason to believe that he is not loyal and he is 
In a sensitive position, then this security program takes over. 

Mr. Davis. What is the meaning of the statement beginning: 

“We recognize that it is in the best interest of the United States to eliminate 
such persons from jobs where they would be in a position (1) to sabotage pro- 
duction essential to the defense of the United States or (2) to secure and trans- 
mit information of a secret and vital nature concerning matters essential to the 
defense of our country. 

Does that mean that you do not think it is in the best interest of the 
United States to eliminate a Communist unless he is in a position 
that comes within those two categories? 

Mr. Ryan. We think that the investigating agencies of our Govern- 
ment can do a much better job in ferreting out the people that are in 
sensitive or security positions who since they began Federal employ- 
ment may take some action or aline th emselves with some Communist 
cell or something like that, and we think that if they are in a sensitive 
or security position this security bill should take over then, and the 
procedures outlined therein be followed. 

Mr. Davis. Let me ask you this question. I think I know you well 
enough to know what your answer will be. 

Do you think it is all right for a Communist to have a job in the 
Federal Government if he is not in position to sabotage production or 
to secure and transmit vital secrets? 

Mr. Ryan. Well, first of all, you have to find out whether he is « 
Communist or not. 

Mr. Davis. I know that. 
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Mr. Ryan. If he is a Communist, I would not want him in Federal 
employment. 

Mr. Davis. That answers my question. 

Mr. Jowansen. Mr. Chairman, will the gentleman yield? 

Mr. Davis. I yield the floor. 

Mr. Jonansen. May I just pursue the judge’s questioning to this 
point: Do you have in your union membership any Government em- 
ployees who are employed i in nonsensitive positions ‘ 

Mr. Ryan. Yes, sir: we do. 

Mr. JoHANSEN. With respect to your union procedures against per- 
sons of the category you describe in your statement, who are either 
Communists or its supporters “or who, by other action, give support 
to communism,” and so forth, do you have two different standards 
of procedure in terms of union discipline or dismissal or trial for 
those of your members whom you know to be in nonsensitive positions 
and those who are in sensitive positions 4 

Mr. Ryan. No, Mr. Johansen, we do not have two standards. 

We only have one standard for all of our members, the reason for 
that being that our nonsensitive members by their associations are in 
day to day association with those who are in sensitive positions, and 
when I say “nonsensitive” I mean members who are working in non- 
sensitive jobs. In other words, they are meeting with them. They are 
setting the programs and the policies of our organization. They have 
just as much a part in the future planning of our organization as the 
sensitive type employee has. 

Mr. JoHANSEN. Can that be said with respect to the union member- 
ship associations of other unions? It seems to me, as I think the 
judge was implying, that you are applying one standard in that you 
make no distinction between sensitive and nonsensitive persons so far 
as your union security measures are concerned but you are advocating 
a different standard and a distinction between sensitive and nonsensi- 
tive with respect to the Governments’ security program toward its 
employees and yet is not this factor of association both on the job and 
in union membership equally applicable so far as the Government’s 
problem is concerned as it is applicable regarding the union officials 
or administration problem ? 

Mr. Ryan. Well, all I can say to that, Mr. Johansen, is that we bar 
Communists from our organization in toto. We have people who are 
working in sensitive positions and in nonsensitive positions but they 
are thrown together in one pot, so to speak, in our organization. 

Mr. JoHansen. I understand. 

Mr. Ryan. The person working on a nonsensitive job has as much 
voice in our organization as a person working on a sensitive job. How- 
ever, in the Federal service, as far as the job at hand is concerned, it 
is easy to separate sensitive positions from nonsensitive positions. 

Mr. Jonansen. I am not sure that that premise is valid and I am 
certainly sure that within their associations and union members, 
speaking now of some other union which may have equally high 
standards, and I am sure most of the Government unions do have 
the same high standards, there is an area of association by virtue of 
the fact that they are Government employees, period, which makes 
that distinction from the Government’s end of the problem just as 
questionable as it would be with respect to your own union. 

That is the thing that bothers me. 
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Mr. Ryan. Mr. Johansen, I do not think that we should look at this 
thing in the light that we should suspect every one of being disloyal. 

Mr. Jouansen. No, neither do L. 

Mr. Ryan. I think that what we ought to do is look at this thing 
objectively and say, “What can we do to protect the security of the 
country and at the same time protect the basic constitutional rights 
that h: = done so much to build this country of ours?” 

Mr. Jonansen. I heaie your concern. 

Mr. Ryan. If we destroy these constitutional rights of ours we are 
going to be playing right into the hands of the opposition. 

Mr. Jomansen. Mr. Ryan, I share that view, but you, as a union 
president, are not guilty of suspecting everybody because you recog- 
nize that, so far as your membership is concerned, you cannot draw 
the line between sensitive and nonsensitive positions. You are not 
suspecting everyone but you are being completely and commendably 
realistic In recognizing the fact that you just, in your organization 
and membership, cannot draw that distinction. With all the con- 
cern that I have for the rights of employees and the constitutional 
rights of all citizens and the protection against arbitrary abuse, the 
thing that so deeply disturbs me is whether we can in Government 
draw a distinction any more valid than you do in your own union. 

That is the area that bothers me and I am not convinced that we can 
draw that distinction. 

Mr. Ryan. Perhaps, Mr. Johansen, that is the area in which you and 
I perhaps disagree. 

I think it is possible to draw the distinction in the Government 
service and I think it is necessary to do so in order to make sure that 
you have a good security program and not one that is just a general 
one diffused out into broader areas where its effectiveness leaves some- 
thing to be desired. 

Mr. Jowansen. I respect the gentleman's views very earnestly. I 
still think that you have hit on ‘something with respect to your own 
union membership, your own procedures, where I think your attitude 
there is absolutely sound and commendable. 

I am still to be convinced that the principle does not apply to the 
total area of Government employment. 

The CuatrrMan. Are there any other questions? 

Mr. Porter. Mr. Chairman. 

The Caarrman. Mr. Porter. 

Mr. Porrer. Mr. Ryan, I think your statements and responses have 
been excellent. We have had a great many good statements but I 
think yours ranks with the best of them, and I “hope that other Mem- 
bers of Congress will have an opportunity to see them because I think 
they are very convincing. I wanted to go into this matter raised by 
the gentleman from Michigan. 

Even if this line does not exist or if it can be drawn and should be 
concentrated as you do on those who are security risks, your main 
contention here today is that due process of law should be given to 
any man who is accused of being a loyalty or security risk? 

Mr. Ryan. That is right, sir. 

Mr. Porter. That matter has not been discussed so much. That is 
really the main point of your testimony. 

Then you say if we do decide that these nonsensitive people should 
be included, if in our wisdom we decide that, then you say “For God’s 
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sake, give due process of law before you decide that a man is a se- 
curity or loyalty risk ?” 

Mr. Ryan. That is the testimony I am trying to present here, 

Mr. Porter. I think you have done very well, but I think we got 
off on another track on what is a sensitive and what is a nonsensitive 
risk. 

In the great number of cases, it is very clear who is in a sensitive 
position and I suppose you do realize that no Communist serves, so 
far as anybody knows, and there are laws in the books that say they 
cannot serve in Government. 

We are talking, as you pointed out, about accused people, people 
against whom serious allegations have been made, and you are s aying 
that for them you want due process of law. 

Mr. Ryan. That is right, sir. 

Mr. Porrer. Thank you very much, 

Mr. Watiuauser. Mr. Chairman. 

The Cuatrman. Mr. Wallhauser. 

Mr. Wautuauser. I think you said, Mr. Ryan, that one of your 
main concerns was that the investigating agencies could not do as 
good a job if we included all risks in sensitive and nonsensitive posi- 
tions. I think that was one of your main points in addition to the 
due process point, was it not? 

Mr. Ryan. I testified to the effect that we thought that the security 
laws should be limited to sensitive positions because we felt that the 
investigating agencies could do a better job if they had a fewer num- 
ber of people to keep their eye on. 

Mr. WatuuAuser. That was one of your main points, as I recall it. 
I cannot recall that we have ever had a complaint or testimony from 
any of the investigating agencies along these lines that they could 
not handle the job. 

If Mr. Hoover and heads of other investigating agencies said that 
they could handle the job or that if they could not they would ask 
for more staff and the Congress in its wisdom would appropriate 
more money to put on more staff, would you say that that would 
overcome perhaps this main concern of yours ? ; 

Mr. Ryan. Well, if you wanted to expand the investigating agencies 
to the extent that you could in the end result say that you had a very 
effective security program, I am afraid that you would have to ex- 
pand the present investigating staff considerably. That is my own 
humble opinion because I am not an expert in this field. 

I think your questions would perhaps be directed more to the direc- 
tor, Mr. Hoover. 

Mr. Watunmauser. As I understood it, you were concerned about 
Mr. Hoover’s department and other departments not being able to do 
the job satisfactorily. 

Mr. Ryan. I was trying to be realistic, faced with some general 
idea of what their problems are today as against what they have to 
face up to. Now, if the Congress wants to quadruple the size of the 
FBI, I suppose you could say, “All right, then. Get everyone in it.’ 

Mr. Watiuavser. Then most of your concern would disappear, 
would it not ? 

Mr. Ryan. I think that there is no point in having a security pro- 
gram unless it is an effective one, a fair one, and I think that if you 
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blanketed in all of the Federal employees with your present staff 
of investigative forces that you would not have an effective program. 

Mr. WauxiHauser. I think you and I both have a high enough re- 
gard for Mr. Hoover and other heads of departments to believe that, 
if he felt he could not do it, he would come to us and ask for more 
staff. I think he would proceed, you will agree, on the theory that 
he could do the job that he was told to do by the C ongress in enacting 
legislation. 

Would you not say so? 

Mr. Ryan. I should imagine that would be his responsibility. 

Mr. Jouansen. Would the gentleman yield? 

Mr. Watinauser. I yield, yes. 

Mr. Jouansen. Am I clear in my understanding that this in- 
vestigative activity would arise and ‘would occur only in those in- 
stances in which there were allegations or charges of disloyalty or se- 
curity risk? I certainly do not believe that the record should indicate 
that this would involve investigation of every employee continuously 
and endlessly. 

Is it not the investigative function something that would be oc- 
easioned if and when and only when it was on the basis of some 
allegations ? 

Mr. Ryan. It would have to be instigated. I should imagine that 
some agencies in some jobs would probably want a continuing check 
onan employee or a group of employees. 

Mr. Jonansen. Of course that I cannot envision. 

It would seem to me that the investigation would have to be trig- 
gered by a specific allegation in specific cases. To be sure, there might 
well be more than if you limited it to a certain area. 

Mr. Ryan. We have some people, Mr. Johansen, that are under al- 
most constant investigation. 

Mr. JoHansen. On the basis of specific charges ? 

Mr. Ryan. No, on the basis of their jobs. 

Mr. JoHANSEN. I may be mistaken but I did not envision investiga- 
tions pursuant to this proposed legislation being precipitated or 
initiated save as there were allegations on the basis of which it wa 
proposed to suspend or that they were suspended or were faced w ith 
charges leading to dismissal. In other words, we do not investigate 
all of our citizens and ever ybody in this room is not being constantly 
investigated on the basis that they are committing a crime or about 
to commit one, but when by proper procedure someone is accused 
of it, then the investigative activity, whether the local police or what, 
begins. 

Mr. Ryan. We got into a discussion more or less of the adequacies 
of the present investigating agencies. This would not be the only job 
of the present investigating agencies. They have many others. 

Mr. Jouansen. To be sure, “but is it not true that they would be 

called into the investigative role only if there were allegations that 
had to be investigated ? ? 

Mr. Ryan. Generally speaking, yes. 

Mr. Porrer. Mr. Chairman. 

Mr. Gross. Mr. Chairman. 

The Cuarrman. Mr. Gross. 
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Mr. Gross. I share some of the views you have expressed this morn- 
ing with respect to the legislation. My trouble is that I do not know 
how to amend this bill. T do not know how to take care of some of 
these situations without destroying the effectiveness of the bill. 

You made a number of recommendations this morning. Are you 
prepared to offer any definitive language that could be included in 
this bill that would take care of some of these concerns you have ex- 
pressed and not destroy the effectiveness of the legisl: ation ? 

Mr. Ryan. Well, Mr. Gross, I think that certainly the drafters of 
legislation could take the recommendations that I have made here 
today plus any other recommendations made by other witnesses which 
the committee might decide are appropriate, and certainly they could 
transcribe these recommendations into a bill. 

Mr. Gross. Are you prepared to offer some language? 

Mr. Ryan. I certainly am, sir. I would be very happy to do so. 

Mr. Gross. We would be glad to see it. 

The CHatrman. Are there any other questions? 

Mr. Fotry. Mr. Chairman. 

The Cuarrman. Mr. Foley. 

Mr. Fotry. I yield to Mr. Porter. 

Mr. Porter. You say, in regard to this burden of investigations 
question, it is your position, as “T understand it, Mr. Ryan, that there 
is no point in having a continuous check on about 2 million Govern- 
ment employees, more or less, who are in nonsensitive positions and 
that that would be a burden which you, as a taxpayer, might think 
unnecessary under the circumstances. 

Mr. Ryan. That is right. 

Mr. Porrer. If there would be continuous check. 

I was not clear from o Wallhauser’s question whether he would 
favor continuous check. I do not know that that would be necessary 
but, as far as giving security checks to every nonsensitive employee, 
it Is your opinion as a taxpayer as well as a union official that this is 
not justified under the circumstances ? 

Mr. Ryan. I just cannot see the justification in it because, in order 
to do an effective job, the cost of it would be tremendous. I do not 
think our economy would stand it. 

Mr. Porter. But you are perfectly willing, as cert: unly I am, that 
J. Edgar Hoover should come before this committee and testify about 
the burden of the sec urity program as it is and as it might be under 
this bill? 

Mr. Ryan. Very definitely. 

Mr. Porrer. Certainly I would recommend that, Mr. Chairman, 
and hope that Mr. Hoover could come here. 

Mr. WatiHavser. Mr. Chairman. 

Mr. Porrrr. Mr. Foley has the floor but I would be glad to yield 
to my colleague. 

Mr. Watimavser. I wanted to clear up the point that I was not 
making any point. I was simply asking the witness who seemed to 
have a major concern about the inv estigating process. Surely I never 
thought and I do not think now that we would have to have a con- 
tinuing investigation of every one of the two and a quarter million 
employees. 

Mr. Porter. I tried to make that clear. 
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Mr. Watiuavser. I do not think that even in our sensitive posi- 
tions we have a continuing investigation. 

Mr. Porter. You agree that the precise nature of the problem could 
be told to this committee by the head of the FBI and that his testi- 
mony here might be something to weigh in the balance? 

Mr. Watiuavser. I agree that the testimony of Mr. Hoover at any 
time is very valuable. I certainly subscribe to that. 

The Cuatrrman. Mr. Foley. 

Mr. Fotry. Mr. Chairman. 

I want to commend Mr. Ryan for his excellent statement and an- 
swers. 

I would like to ask: Have you had a chance to study the bills Mr. 
Barry and myself have introduced based upon the Wright Commis- 
sion’s recommendations ? 

Mr. Ryan. No, sir. I have not had the opportunity to study that 
bill. It is rather a large one. All I could say is that, if it does not 
contain the safeguards that our organization has requested in this tes- 
timony here today, then we would at least be opposed to those defi- 
ciencies in it. 

Mr. Fotry. Let me bring to your attention certain provisions of 
these bills and get your reé action to it. 

Under the civilian employees loyalty program, the bills would pro- 
vide for the issuance of a letter of charges as to loyalty to a particular 
individua]— 
which shall be as specific and detailed as the interests of national security per- 
mit, and shall include such pertinent information as names, dates, and places 
in such detail as reasonably to permit answer to be made thereto. 

Recognizing that you have not had a chance to study this, Mr. Ryan, 
does that sound like an improvement over existing procedure ? 

Mr. Ryan. Are you just speaking now of that one point? 

Mr. Forry. This particular point. I am going to take up a series 
of points but this is one point. 

Mr. Ryan. Does that point there in the bill cover bills of partic- 
ulars? 

Mr. Forry. Well, when you use the words “bills of particulars,” you 
raise a problem, but it says: 
as specific and detailed as the interests of national security permit, and shall 
include such pertinent information as names, dates, and places * * *, 

Mr. Ryan. Certainly, to answer your question, Mr. Foley, that is 
better than what we have right now at the present time. 

Mr. Fotry. I want to read a few other things here. This is page 
21, section 41: 

Before issuing any such letter of charges, a screening officer of any executive 
agency shall obtain the opinion of the appropriate legal officer of that agency 
on the questions whether— 

(1) the proposed charges are based upon loyalty or upon suitability criteria 
z= * * 

Now, just concentrating on the words “loyalty” and “suitability,” 
what are your views as to ‘the difference between those two, Mr. Ryan? 
I am not trying to pin you down. I am just trying to call these to your 
particular attention. 

Mr. Ryan. I think there is a lot of difference between loyalty and 
suitability. A person can be discharged as unsuitable for Federal 
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employment and yet he can be a very loyal individual to our country 
and our way of life. 

Mr. Fotry. Section 41(e), right along your line. Itsays: 

Whenever any investigative report discloses information indicating that any 
civilian employee or applicant may be unsuitable, on any ground other than 
doubt as to his loyalty, for the position he holds or for which he is under con- 
sideration, action with respect to the question so raised shall be governed by 
the provisions of law and regulations applicable to the determination of the 
suitability of individuals for appointment to, or employment or retention in, 
that position, including the provisions of section 6 of the act of August 24, 
1912, 
which is the Lloyd-La Follette Act. 

In other words, all cases other than doubt as to his loyalty would 
apparently fall in the unsuitable category. 

Now, I want to get your reaction here to this provision, section 43: 


TRANSFER AND SUSPENSION OF CIVILIAN EMPLOYEES 

The head of each executive agency shall designate as a sensitive position each 
office and employment in that agency which is of such nature that its occupant 
could bring about a material adverse effect upon the national security. 
That is specifically referring to so-called sensitive positions which are 
also defined earlier in the bill. This is the procedure in a case such 
as this where there is a sensitive position and the charge is loyalty, not 
suitability. 

Whenever a screening officer in any executive agency receives information 
which is apparently reliable and which indicates that reasonable doubt may 
exist as to the loyalty of any civilian employee occupying a Sensitive position 
in that agency, he shall transmit such information to the head of the agency or 
his designee, who shall not be lower in rank than Assistant Secretary, or its 
equivalent rank in that agency. If that officer determines that the character 
of that information and the weight to be given thereto are such as to require 
the immediate removal of that employee from such position for the protection 
of the national security, he shall— 


and these are the courses that he shall follow: 


transfer that employee, without reduction in salary, to a nonsensitive position 
within that agency, if there is a vacancy in any such position in the agency for 
which that employee is qualified; or 

(2) if no such position exists in the agency, suspend that employee from duty 
with compensation at the rate to which he was entitled at the time of his 
suspension. 

I have just read this to you and I know you have not had a chance 
to study it but I want you to keep in mind that this is a situation 
where a Federal civilian employee occupies a sensitive position and 
there is some charge or some information, apparently reliable, that 
creates a reasonable doubt as to his loyalty. 

These two alternative precedures could be followed. 

Mr. Ryan. I think those two alternative positions that the agency 
could take are very proper to exercise until such time as the individual 
has been afforded his due process of law and had his day in court, so 
to speak. 

Mr. Forry. I believe your statement had some applicability or you 
referred to the summary removal of an employee. 

Mr. Ryan. I testified earlier upon questioning that I believe the 
person should be removed from a sensitive position if there was some 
reason to question his loyalty and be put into a nonsensitive position 
pending the hearing. 
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Mr. Fotry. Then this procedure would carry out your request ? 

Mr. Ryan. It would follow what I requested. 

Mr. Fotry. I just call to your attention without reading it that 
where the employee is cleared he is restored to the sensitive position 
without any loss of compensation. 

Mr. Ryan. That is right. 

Mr. Forry. Now you have concentrated a little bit on the procedure 
itself in dev eloping the evidence and I want just to call to your atten- 
tion section 70, page 43, which first of all establishes standards and 
criteria for loyalty and security determinations. I am going to ask 
you to take a look at this bill and file supplemental views, if you will. 

Mr. Ryan. I will be very happy to. 

Mr. Fotry. The procedure I want to call to your attention is chap- 
ter 8, beginning on page 51, “Right of Confrontation,” section 84: 

Except as otherwise specifically provided by this section, no derogatory infor- 
mation concerning the loyalty of any party who is the subject of inquiry in any 
hearing under this chapter may be received in evidence in such hearing, over the 
objection of that party, unless the supplier of such information is identified by 
name and— 

(1) gives oral testimony under oath or affirmation before the examiner, sub- 
ject to cross-examination by or on behalf of the party who is the subject of 
inquiry * * *. 

What is your view as to that proposal ? 

Mr. Ryan. I think it is a very important step in the due process of 
any citizen of our country. 

Mr. Forry. Here is another provision under this right of con- 
frontation: 

Confrontation of regularly established confidential informants engaged in ob- 
taining intelligence and internal security information for the Government shall 
not be allowed where the head of the investigative agency determines that the 
disclosure of the identity of such informants will prejudice the national security. 

What is your view on that particular proposal ? 

Mr. Ryan. Mr. Foley, I am torn between two positions on that. I 
just do not like to see our rights as citizens abrogated because the 
Government is unwilling to place before the accused a witness against 
him. 

Mr. Fotry. Let me read this next sentence and see if this helps: 

In such cases the report supplied by the investigative agency shall contain as 
much of the information supplied by the informant as may be disclosed without 
revealing the identify of the informant and without otherwise endangering the 
national security. 

What do you think of that ? 

Mr. Ryan. Well, I think that that softens it up somewhat. You 
could, I suppose, have evidence presented that way and certified by the 
Attorney General or someone as being evidence that was picked up 
by some FBI agent that they did not want identified or some counter- 
espionage agent. 

Mr. Fotry. You can see that there is no genuine cross-examination 
right that exists under this section. The proposed bill says: 

If the party who is the subject of inquiry questions the accuracy or complete- 
ness of the information furnished— 
in the manner that. we have just discussed— 


that party may file with the examiner a written statement setting forth in detail 
so much of the information which is challenged as to accuracy or completeness. 
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If the examiner is of the opinion that the additional investigation as to the 
specific matter challenged is required in the interest of ascertaining the facts, 
he shall request the investigative agency to make such additional investigation. 
Information obtained as a result of the additional investigation shall be treated 
in the same manner as provided for in the original investigation. 

Do you think that that is any safeguard ? 

Mr. Ryan. In other words, would there be a continuation of the 
trial until this additional information is obtained ? 

In other words, would the hearing be suspended and continued until 
such further date? 

Mr. Forry. I am sure that that practical aspect would have to be 
carried out because it says: 

Information obtained as a result of the additional investigation shall be 
treated in the same manner as provided for in the original investigation. 

Mr. Ryan. Certainly, Mr. Foley, the provisions of the bill appear 
to be much better than what we have at the present time, and I would 
like to ask your indulgence for the opportunity of studying the bill 
more closely and making a section by section analysis of it. 

Mr. Forry. | have one last part on this. It refers to issuance of 
subpenas and I believe your testimony did refer to that. 

Section 85 says: 

Upon his own motion, or upon application made by any party to any hearing 
upon charges of the kinds listed— 
and so on— 
the examiner may issue subpenas to compel the attendance of witnesses or the 
production of other evidence. Each such application for the issuance of a sub- 
pena to require the attendance of any witness must state the name and address 
of the witness desired and the substance of the testimony which such witness 
is believed to be qualified to give. Each such application for the issuance of a 
subpena to require the production of other evidence shall state the name and 
address of the person to whom it is to be directed * * *. 


I want to point out, without going into detailed procedure, that is- 
suance of subpenas is specifically referred to and I would like to have 
your views on the procedural aspects of this. 

Thank you very much. 

Mr. Jonansen. Mr. Chairman. 

The Cuarrman. Mr. Johansen. 

Mr. JOHANSEN. Because such emphasis has been placed on the great 
number of investigative personnel that would be required under the 
bills introduced by Mr. Walter and the chairman and Mr. Rees, I won- 
der if in your comments on the so-called Wright bill, you would give 
some thought. to the extensive additions of personne] that would be re- 
quired for the procedures and the implementation of this legislation ? 
In other words, I am not arguing that they may not be desirable and 
necessary but I cannot help but feel that there will be substantial ad- 
ditions to Government personnel under this Wright bill. 

I would be glad if you do make any comments if you would com- 
ment on that. 

Mr. Ryan. Mr. Johansen, I would be happy to comment on it after 
giving it some study. 

Mr. Jouansen. That is what I mean. I am not asking you to do 
it now. 

Mr. Ryan. I must, however, admit that I would not be an authority 
on that. I think that that sort of information could be best secured 
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from Mr. Hoover or someone from his staff after they have ans ~ 
the Wright bill, and possibly some of the heads of the agencies. What 
I might say would be possibly of a general nature. 

Mr. Jonansen. I think your point is well taken, Mr. Ryan. The 
only purpose I had in asking that was to state that certainly the 
Wright bill does not contemplate any increase in Government person- 
nel nor the administration of it. 

The Cuarrman. Thank you very much, Mr. Ryan. 

Mr. Ryan. Thank you. 

The CHarman. The committee will next hear from Mr. James B. 
Cobb, president of the National Alliance of Postal Employees. 


STATEMENT OF JAMES B. COBB, PRESIDENT, ACCOMPANIED BY 
CHARLES R. BRAXTON, RESEARCH DIRECTOR, NATIONAL AL- 
LIANCE OF POSTAL EMPLOYEES 


Mr. Cops. May the record show that Charles R. Braxton is appear- 
ing with me as our research man. 

The CrramMan. The record may soshow. 

Mr. Coss. Mr. Chairman, recognizing the time that this committee 
has given to this subject, as much as I possibly can I will try to hit 
just the high points of my submitted statement with the hope that it 
will point out the thesis of our objection to the present security pro- 
gram generally. However, I would like for it to be understood that 
the National Alliance of Postal Employees is conscious of the needs 
which underly the security program and we by no means wish to 
criticize or inveigh against such proposals. 

Our chief criticism can be covered under five points. 

Mr. Porrer. Mr. Chairman, if I may interrupt the witness, I think 
the witness is entitled to have a full committee here. He has a very im- 
portant statement. However, it may be inconvenient for the witness 
to return and I would like to ask the witness that. 

The CHatmrman. He has been here several times. We have just 
put him off and I hate to keep putting him off. 

Mr. Porrer. It is not his fault that the committee is not here to 
hear his testimony. 

If the witness would prefer to go ahead I will withhold my point 
of order. 

Mr. Coss. I would be glad to come back. I just got off a plane this 
morning to get here because I was out of the city. 

The Cratrman. We have another witness scheduled for the first 
thing tomorrow. 

Mr. Porter. Mr, Chairman, I do not like to be obstructionist but 
I believe that this testimony should be heard by more than just a 
handful of the committee. Therefore, I do make a point of order that 
there is no quorum present. 

The Cuatrman. The point will have to be sustained. There is not 
a quorum present. 

We might wait and see if we can get a quorum. 

Mr. Porter. I would be glad to withhold the point. 

Mr. Fotry. Mr. Chairman, the gentleman apparently is from out 
of town and has come here at some sacrifice to himself and his organi- 
zation. Could we hear what he has to say ? 
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The Cuatrman. He has been here several times. We hate to keep 
inconveniencing him. 

Mr. Porrer. I was going to leave it to the gentleman. 

Mr. Cops. I would be glad to come back, I am in the city although 
[ am in and out. 

Mr. JoHANSEN. Of course, the testimony presented by this witness 
is available to every member of this committee and every Member of 
Congress. 

Mr. Porter. The gentleman understands that every Member does 
not read everything available. 

Mr, JomAnsEeNn. I understand that that is within the judgment and 
discretion of the Members. 

I do not believe we are ready to pass a law requiring them to read it. 

The CHarrman. We will wait and see if we can get a quorum. 

Mr. Porrrer. While we are waiting, Mr. Chairman, I would like to 
ascertain whether the chairman believes that Mr. Hoover could come 
to the committee and testify as has been suggested. 

The Cuarrman. I never have heard of him testify before the com- 
mittee. 

Mr. Porter. Could he send a representative to answer these ques- 
tions ¢ 

The CuarrmMan. We will find out. 

Mr. Porter. I would like to take this opportunity to ask the chair- 
man if we are going to have the head of the FBI testify. 

The Cuarrman. He has been given that opportunity if he so desires. 

Mr. Porrer. He is not coming, from what I hear. 

Mr. Chairman, I would like to have a ruling on my point of order 
that there is no quorum present. 

The Cuairman. The chairman is delaying his ruling on that point 
of order for the time being. 

Mr. Porter. I understand. 

The Cuarrman. The hearing will be resumed. 

Proceed. 

Mr. Porrer. There are now 10 Democrats present. 

The CuarrMan. You may proceed. 

Mr. Cops. At the outset, I would like for it to be clear that we are 
well aware of the need for a security program and we do not intend to 
even speak against the need. 

I wish to point out five defects of the Executive orders as we have 
experienced them: (1) the lumping together of the basically different 
concepts of loyalty and security; (2) the lack of standards to guide 
the deciding officer; (3) the absence of adequate procedural safe- 
guards requisite to assure a fair hearing; (4) the complete absence of 
any protection for job applicants against arbitrary refusal to hire; 
and (5) the lack of review machinery designed to accomplish uniform 
application of standards in all agencies of the Government. 

I should like to comment briefly on these deficiencies and to leave 
with you our suggestions on their remedies. 

First, I would like to discuss the security risk concept as against the 
concept of disloyalty. 

Mr. Jouansen. Mr. Chairman, before the witness proceeds, I won- 
der, against the possibility we may inadvertently miss it, if we might 
ask permission to include his entire statement, as prepared, *» the 
record if he does not give it in full in his comments ? 











240 FEDERAL EMPLOYEES SECURITY PROGRAM 


The Cuarrman. That will be done. 

Mr. Coss. This is perhaps not the time or place to review the philo- 
sophical meanings of loyalty or its empirical significance. Though 
originally it meant nothing more than allegiance in the sense of recip- 
rocal rights and duties between the citizen and his Government, for 
most people loyalty is an emotion—a sense of preferential belonging. 
And within the present context it means essentially a patriotic prefe r- 
ence for the bundle of values which we designate as “the American 
way of life’—a host of unrelated integers ranging from baseball to the 
Bill of Rights. Not each integer evokes the same degree of emotional 
response in everyone, but collectively psychologists could perhaps 
measure the extent of one’s loyalty. However, the executive programs 
have been concerned not with loyalty but with disloyalty. The effort 
has been understandably directed toward finding the disloyal em- 
ployee. Here, disloyalty has been defined simply as a preference for 
communism. Obviously, that approach has resulted in over-simplifica- 
tion of a genuinely complex problem. How is it to be determined that 
anyone—other than a Communist—has a preference for communism 
By what standards is such a subjective judgme - to be made? What 
are the elements that constitute evidence of a preference for com- 
munism? For example, is nationalism the equivalent of anticommu- 
nism, and if so, is internationalism to be equated with communism ? 
Can this syllogism be employed: Communists are irreligious, X is 
irreligious, therefore X has a preference for communism 4 

The basic standard of the loyalty program initiated under Executive 
Order 9835 in 1947 was— 
reasonable grounds for belief that the person involved is disloyal to the Govern- 
ment of the United States. 





In 1951, by Executive Order 10241 this was changed to a— 
reasonable doubt as to the loyalty of the person involved, to the Government of 
the United States. 

Contrasted with these is the standard found in Executive Order 
10450, issued in 1953 to sustain the earlier program, which recites that 
the employment must be “clearly consistent with the interests of the 
national security.” The emphasis of the Truman standard was on 
loyalty. The emphasis of the Eisenhower standard is placed on 
security. During the Truman period, security discharges were regu- 
lated separately by Public Law 733, which authorized termination of 
employment by the heads of 11 sensitive agencies when they found it— 
necessary or advisable in the interest of the national security of the United 
States. 

These changes in wording toughened the loyalty standard from rea- 
sonable grounds for belief of an employee’s disloyalty to reasonable 
doubts about his loyalty ; and therefore hardened the security standard 
from discharge if advisable in the interest of national security to 
retention only if clearly consistent with national security. 

The effect of the changes has been much greater than even the formal 
standards connote: An immediate increase in the burden on the em- 
ployee who seeks clearance; and a heavier onus on the administrator 
who clears him. 

An administrator must possess greater than ordinary moral fiber to 
enter a judgment that the employment of X, who is just a name in a 
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file, is “clearly consistent with national sec urity.” How much easier 
it is for him to avoid the difficulty by a finding that X’s employment is 
“not clearly consistent” with the interests of national security. 

The 1956 decision by the Supreme Court in Cole v. Young (315 U.S. 
536) ended, for a time at least, a single program for all Federal em- 
sidan s and recognized the congressional intention (Public Law 733) 
of limiting security consideration to sensitive positions only. 

Mr. Jonansen. Mr. Chairman, at that point I think the witness will 
agree that there is some honest difference of opinion as to what was 
the congressional intent particularly in view of the fact that the 
author of the legislation, the chairman of this committee, and even 
an opponent of the legislation, during the debate on it, both agreed 
on the one fact that this did not limit it to sensitive positions. 

I think, Mr. Chairman, that the record ought to show that that 
statement is the subject at least of very earnest disagreement. 

The Cuairman. The gentleman is entirely correct. Of course, I 
did not agree with the decision of the Supreme Court. The decision of 
Cole v. Young did not carry out my intent in connection with that 
issue. 

Mr. Coss. I am well aware of the difference of opinion and, of 
course, I think it is a very natural thing for many millions of citizens 
of a country to disagree with the Supreme Court but I do accept it as 
the law whether we agree with the opinion or not and it is on that basis 
that I accept Cole v. Young as the law although I may or may not 
agree with the opinion. 

The impact of the Co/e v. Young on employees in nonsensitive posi- 
tions has been illusory so far as our experience is concerned. Neither 
the far-reaching implications of Executive Order 10450 on nonsensitive 
positions, nor the regulation of loyalty as distinct from security 
matter has been revised in the intervening 2 years; at least not in the 
Post Office Department and the men of w hom I speak are not included 
in that 109 which have been discussed before this committee by previous 
witnesses. 

As recently as last month, a responsible official of the Post Office 
Department explained the refusal of that Department to apply the 
prine iple embodied in Cole v. Young to the obviously nonsensitive 
positions of mail carriers, clerks, and mailhandlers, by saying that the 
decision had no application. 

Mr. JouanseNn. Have there not been postal employees restored to 
their positions as a direct consequence of the Cole decision ? 

Mr. Cops. I think there have been, sir, but at the same time there 
are some who have not been restored. 

Mr. Jonansen. I wonder if the witness is able to supply, because 
I am interested in this information, the cases where it has not been 
adhered to? 

Mr. Coss. Yes, I am prepared to do so. 

Mr. Jouansen. Would you please do that later for the record? 

Mr. Cons. I would be happy to; yes, sir. 

Mr. Jouansen. Can we have that for the record ? 

Mr. Lestnskr. Mr. Chairman, does the gentleman imply that we 
should give all the names and addresses or individual cases without 
the names ? 

Mr. Jouansen. If there is any reason either out of fairness to the 
individual or for any reason specific names should not be given but 
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here is an allegation that the Post Office Department is th in 
disregard in these instances of the Cole case. I am interested in at 
Jeast having such information so that we can identify those cases to 
the Department witnesses when they appear before us. 

Mr. Lesryski. Maybe I am stepping on touchy grounds. 

I concur on your point but in all fairness to the individuals I think 
it would be fair to Mr. Cobb and the individuals involved that the 
names be presented to us but not placed in the record. 

Is that fair enough tothe gentleman from Michigan ? 

Mr. JoHanseNn. I am agreeable, subject to the pleasure of the 
chairman. 

The CrarrMan. That is all right. 

Mr. Coss. I will supply them to you. 

For that reason, it is understandable why congressional interest has 
been exhibited in the enactment of additional legislation in this area. 

At this point I would like to discuss the substantive and procedural] 
inadequacies. 

Essential to many administrative personnel programs are two basic 
requisites for avoiding arbitrary and capricious actions: Well-defined 
clear standards upon which to base decisions; and procedural safe- 
guards adequate to assure fairness of process. Of course this is 
elementary, but occasionally it is necessary to restate elementary 
principles as a reminder of why we are involved in this whole prob- 
lem, and we are appreciative of the way this committee has labored 
with that weighty problem. 

Sight must not be lost of the fact that the real threat of communism 
to the free world lies in its potential for the destruction of democratic 
institutions. Our fundamental efforts must therefore be unswerving- 
ly directed toward preserving our democratic institutions rather than 
to become preoccupied exclusively with fighting communism. The 
gardener whose sole aim is to eliminate every w eed in his garden may 
forget to nourish and develop the flowers consigned to his care. To 
those who could see our W ay of life weakened, it makes little difference 
whether the weakening occurs directly as a result of their efforts or 
indirectly as a result of our fear of their possible efforts. Each time 
individual liberties are infringed, each time personal freedoms are 
improperly proscribed by gov ernmental action, the foundation stones 
of our democratic institutions become less strong as supports for the 
American way and more vulnerable to the anti-American attack. 

By the same token, it is recognized that protection of individual 
rights cannot subsume the equally important concern for protection 
of the Nation asa whole. Individual security must always be posited 
against the backdrop of national security, and sometimes, since the 
two are antithetical, one must yield to the other. 

For the past decade, individual rights have consistently been made 
to yield to considerations of national security until it has hecome the 
administrative fashion to give supremacy automatically, we feel, with- 
out careful thought. For example, a postal clerk is branded a security 
risk because of past association with his former mother-in-law who 
was an alleged Communist. Ironically, the man had obtained a di- 
vorce several years earlier principally because he objected to the pres- 
ence of his mother-in-law in the home. 
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Mr. JowaNnsen. Did he object to the mother-in-law being in the 
home because she was a Communist or because she was the mother-in- 
law ¢ 

Mr. Coss. I do not think the transcript of the hearings disclosed 
that much detail but it was certain that they were not on good terms. 

Mrs. St. Georce. That is remarkable, Mr. Chairman. 

Mr. Coss. The point that I wish to seriously make is that at the 
hearing the bulk of that transcript is made up of the association with 
that mother-in-law, and that employee to this day in the absence of 
a recent decision does not know what the basic facts behind his being 
fired are. 

Mr. Lestnsxr. Mr. Chairman, at that point. 

I did not object to the names but that is the reason why I was very 
careful about the request because, if he is a Communist, as far as I 
am concerned he can be blackballed right down the line, but if he 
is not we should consider the fact that we make mistakes. We do 
not know whether the mother-in-law might or might not be. After 
a few years we recognize that, but if individuals are not Communists 
they should not be named. If they are, I think they should be listed 
right down the line. 

Mr. Coss. Thank you. 

Mr. JoHaNnsEN. Mr. Chairman. 

I think the witness makes an excellent point in pointing out the 
consideration that must be given both to the national security and 
individual rights. 

On the other hand, is there not a still further factor, to wit, that 
those who are recognized members of the Communist conspiracy do 
not scruple to play upon this matter of individual rights for the ad- 
vancement of their own sinister purposes. Is that not also a part of 
the total picture? 

Mr. Coss. I think that is part. 

Mr. Jouansen. They seek to exploit our sincere and proper devotion 
to civil rights and to the rights of the individual under the Constitu- 
tion for their own ends which are the destruction of the Constitution 
which safeguards and guarantees those rights. 

Mr. Coss. If you please, sir, I think that danger does exist, but I 
have not lost faith in our judicial process and those things that have 
distinguished us from other countries that we cannot fight this thing 
that we fear without losing, and that is due process 

I agree that I think that any one who has a desire to subvert those 
things we believe in should be disciplined or have no privilege, that 
privileges should be taken away, but at the same time I do not think 
we should adopt some of the techniques that are used by those whom 
we criticize. 

Mr. Fotry. Will the gentleman yield one moment ? 

On that point, are you not more concerned with protecting the in- 
nocent and you are thinking of establishing proceedings which will 
insure that the innocent will be protected from false and unfounded 
accusations and that any one charged with the serious matter of dis- 
loyalty will have all the safeguards that an innocent person in our 
courts has so that our citadel of liberty and freedom shall be protected ? 

Mr. Coss. That is my major concern. I think one of the cases that 
made this country famous was not an American case and that is the 
Dreyfus case. 
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Dreyfus was a captain and later a general in the French Army. 
He was accused of being inimical to the interests of France. Those 
who defended him were accused and Zola was punished for his defense. 

I think America gained international stature in making the rest 
of the world recognize her philosophy of law and jurisprudence in 
that case and subsequently it was found that a superior officer had 
forged documents that sent Dreyfus to prison. 

Now, that kind of thing can happen under any Executive order or 
statute without the proper standards, and we are very concerned. 

In fact, my organization feels that some of that has happened. 
Although we are not in a position to prove all of it, we do know 
that men’s jobs have been taken away from them because they dared 
take a stand on other questions that were very important at that time. 

Mr. Porrer. Mr. Chairman, at that point, I would like to have the 
gentleman be very specific about it because I assume he is referring 
to part of the bill that says in the first page, “in his absolute disere- 
tion and when deemed necessary in the interest of national security,” 
in other words, the most general standards possible which would en- 
able a man who might want to discriminate on the basis of race or 
religion and to not have any safeguards to prevent him from so doing. 

Mr. Conn. I think that expresses it very adequately, if you please. 
In fact, I participated in many of these hearings myself and I know 
I have been accused of being a Communist sy mpathize r which is an 
intimidation by the hearing officer himself. 

The broad language there has no standard. 

You ask what is the evidence? They say, “It is confidential.” 

“What are the charges?” 

“You attended such and such a meeting.” 

“What was the intent ?” 

That kind of thing has been used. 

When we get a decision upon all the evidence, it is found that “You 
are a security risk,” and that kind of thing, and it has not been tested. 

Mr. Porrer. In your opinion, then, the ‘possibilities of abuse here 
would affect members of the Negro race, members of different 
religions, and others who are in a position where they could not de- 
fend themselves under these circumstances. 

Mr. Cosr. That istrue. We have experienced it. 

Mr. Porter. Thank you. 

Mr. JoHansen. The witness, I think, recognizes that the language 
the gentleman from Oregon quoted relates to the right of suspension. 

Mr. — Yes. 

Mr. Jonansen. Pending a hearing. 

Mr. Corns. That is true, but it goes further. At that same hearing 
when that decision is made it is made on evidence and we do not know 
what that evidence is. The decision is upon all the evidence. 

Mr. JoHANsEN. Let me clarify this further and I am simply trying 
to understand the witness. 

Does the witness feel that there is justification for more stringent 
standards and more stringent procedures with respect to jobs that 
are designated as sensitive as against those that are nonsensitive ? 

Mr. Cops. Well, I was not speaking to that point at the moment. 

IT was speaking to the procedure itself. 

Mr. JouanseNn. Does the witness feel that the procedural standards 
that the witness is urging should be the same both in sensitive and in 
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nonsensitive positions or does he feel that there may be justification 
for a greater discretionary authority on the part of the superior, on 
the part of the department head with respect to sensitive and non- 
sensitive posit ions ¢ 

Mr. Cops. I want to be responsive to your question but I do not 
think I can answer it as directly as you would possibly want. 

I think administration should have discretion but I think it is up 
to the Congress to set up the standards by which we can determine 
whether that discretion could be abused or not. 

Mr. JoHansen. I think that is a very responsive answer and a very 
reasonable answer. 

Mr. Porrer. Mr. Chairman, will the gentleman yield ? 

The CHarrman. The pending bill provides for appeal to the Civil 
Service Commission. 

Mr. Coss. If you please, sir, if the earlier hearing has not provided 
a fair hearing or due process, if you please, the facts that go to the 
Civil Service Commission could be anything and so he is making a 
decision on facts of record that may or may not be tested when they 
come in as evidence and so the damage is done whether or not you 
have a review board. It is the same thing as the agency head making 
the decision. 

Mr. Porter. Mr. Chairman. 

The Cuatrman. Mr. Porter. 

Mr. Porter. I think you stated it very well, Mr. Cobb. 

To clear up the point raised by Mr. Johansen, which is a very good 
and valid point that once you suspend a man that it is up to him and 
from there on he is out and then there is nothing in this bill that ap- 
plies that sets up the standards which the agency has used, in other 
words, why he calls a person a security risk or a loyalty risk, nothing 
sets up the kind of hearing he will have, whether he is allowed to cross- 
examine witnesses or have counsel or anything else. That is all in 
the hands of the agency head. 

In other words, the point we are making is that this bill has no 
procedural safeguards and it puts a tremendous power in the hands of 
an agency head. 

We think agency heads are generally pretty good but we also know 
they are human beings and their prejudices, whether of race or re- 
ligion or anything else, would have an opportunity to operate and 
very unfairly to employees. 

Mr. Coss. I think that expresses it. In fact, I have a letter from 
a decision in my possession by the Post Office Department that cites 
to me that such and such a person has reviewed this and such and 
such a person has reviewed this. Now, I have the utmost respect for 
those persons who have reviewed it but that is not enough for me to 
accept that decision as a good decision, but it seems that, if that is 
the basis of my accepting the decision, I think every decision should be 
a reasonable decision based on facts and evidence that has been tested. 
That is all. 

The Cuarrman. The House has a quorum call. The hearing will 
have to be in recess until 10 a.m. tomorrow. 

Can you come back tomorrow morning? 

Mr. Coss. I will be here, sir. 

The CuHatrmMan. The committee is in recess. 

(Whereupon, at 12:10 p.m., the committee recessed until 10 a.m., 
Wednesday, June 3, 1959.) 
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WEDNESDAY, JUNE 3, 1959 


Hovusr oF REPRESENTATIVES, 
CoMMITTEE ON Post OrriceE AND CIviL SERVICE, 
Washington, D.C. 


The committee met, pursuant to adjournment, at 10:12 a.m., in room 
215, Old House Office Building, Hon. Tom Murray (chairman) pre- 
siding. 

The Cuatrman. The hearings will be resumed on the various se- 
curity bills now before the committee for consideration. 

Yesterday James B. Cobb, president of the National Alliance of 
Postal Employees, did not. complete his testimony so we will be glad 
tohear further from President Cobb. 


STATEMENT OF JAMES B. COBB, PRESIDENT, ACCOMPANIED BY 
CHARLES R. BRAXTON, RESEARCH DIRECTOR, NATIONAL AL- 
LIANCE OF POSTAL EMPLOYEES—Resumed 


Mr. Cons. Thank you, Mr. Chairman. 

Mr. Chairman, I think about the time we recessed yesterday we 
were on page 7 of my statement. 

The Cuatrman. I think that is correct. 

Mr. Cops. Under our discussion of the substantive and procedural 
inadequacy we do, without pretending to be legal writers, recommend 
the enunciation of a legislative policy making it clear to the executive 
and judicial branches that the right not to be excluded arbitrarily 
from employment by the Government is a legally cognizable right. 
That such a policy declaration is long overdue and definitely war- 
ranted, reference need only be made to the evenly divided, four to 
four, position of the Supreme Court in the 1951 case of Bailey v. 
Richardson (341 U.S. 918), which affirmed without opinion a deci- 
sion by a divided court of appeals. 

There, the majority of the court of appeals had said: 

The risks are for the President to estimate, and the assumption of risk is for 
him to decide. 

Merits of the case to one side, we suggest that setting of policy 
limits, is a proper function of the Congress. In the important ares 
of Government employment, guidelines for reconciling the needs of 
individual freedom must be set by Congress or they will be set by no 
one. 

We further recommend that these guidelines, in addition to the 
policy directive, contain criteria setting outer limits on the discretion 
of officers having appointive and removal powers We believe this 
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can best be accomplished not through extensive detailing of standards 
and elaborate procedural devices, but through positive policy pro- 
nouncements accompanied by simple procedural protections. 

I had a mind to give you a general outline of the character of the 
cases over which we complain in order to give the committee an idea 
what went on in those hearings and at the time, and if it will help the 
committee I will add that in without calling names of that sort. 

The CuarrMan. Very well. That may be done. 

Mr. Coss. The total number of cases that the alliance was interested 
in was 87. Thirty-two were cleared by the board, 17 restored by law 
of the review board. There were 29 adverse decisions. It was in- 
teresting to note that these cases were in such offices as Cleveland, 
Chicago, Washington, Philadelphia, New York, and Detroit. It was 
interesting to note that these were borderline offices and manned by 
a large number of Negroes from the South who had a keen knowledge 
of what the terror of lynching and the lack of a chance to vote really 
means. They naturally attended meetings which were described as 
intent upon curing those evils, made notations, signed petitions foi 
worthy causes without any consideration of the sponsorship of or- 
ganizations or persons. But none of these persons had any intention 
of being disloyal to the United States. 

On the contrary, they were imbued with the idea of making their 
contribution to the American way of life. Most of the organizations 
named were recognized as legitimate organizations by high officials in 
Government at that time. 

I might add that these charges were made on and about the year of 
1949 and 1950 and at the hearings, we were asked about incidents that 
happened in 1935 and 1936, or years thereabout. 

The charges usually included, and I am prepared to document these, 
membership in Communist political associations, membership in the 
Communist Party, active participant in a Communist cell, sympathetic 
association with a known Communist, read Communist literature, and 
made pro-Communist statements—and usually they were lifted out of 
context when those statements were quoted at the hearing—attended 
Communist meetings where John Doe was the main speaker, and sub- 
scribed to the Daily Worker and in fact most replies included a forth- 
right denial or an attempt to explain the circumstances, which tended 
to prove the absence of any overt act or any intent to be disloyal to the 
United States. 

The formal hearings which we hear so much about usually con- 
sisted of a restatement of charges and a noticeable absence of Govern- 
ment witnesses. The security or hearing officer may or may not inter- 
rogate the respondent on matters that may or may not appear irrele- 
vant to the issue. If character witnesses were brought, many times 
the hearing officer would express a lack of interest of any testimony 
on behalf of the respondent and then the technique was used where 
we go off the record; and there were many times there was intimida- 
tion of the attorney or the advocate appearing on behalf of the res- 
pondent. Therefore the respondent is left to his own devices in an 
attempt to meet unknown specific charges, in an attempt to give a bio- 
graphy of his original activities, struggling for a cue from some of 
the questions propounded by the hearing officer. 
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If a request is made for specificity of information in possession of 
the Board, the employee is informed that this information is confiden- 
tial or received from a confidential informer. 

Several months later the decision is received advising the employee 
that upon consideration of all the evidence, ‘We have reasons to be- 
lieve that you are disloyal to the United States,” and until this date 
many of these people for whom I speak do not know on what grounds 
that they have been considered disloyal or whether they have met the 
issues that have been included in supposed charges which amounted 
to nothing but conclusion of fact or conclusions of law. 

I wanted to inject that parenthetically because so often we hear that 
there has been a hearing and there has been a finding that the em- 
ployee has had his opportunity to defend himself or explain to a board 
or prove himself innocent of any acts that were disloyal, or which 
amounted to disloyalty to the United States. 

In the area of the review machinery, executive and judicial—— 

Mr. Porrer. Mr. Chairman, I want to know if it 1s expected that 
other members will be here soon. If not—— 

The CuHatrMan. I think so. We waited on you Mr. Porter, until 
about 12 minutes after 10 and finally I thought you were not coming so 
we called the meeting to order. 

Mr. Porrrr. I appreciate the chairman’s consideration, but I think 7 
members of the majority and 1 of the minority is not enough in a 25 
man committee to hear this kind of testimony. I am going to make a 
point of order that there is no quorum present at this time. 

The Cuairman. If the gentleman insists on that, I will instruct 
the staff to notify the absent members to come to this session. 

Mr. Porrer. The chairman will remember it was my opinion that 
these hearings should have been held by a subcommittee because of the 
difficulty of getting a full committee for such extensive hearings. 

The CuHatrman. I do not agree with you. I think this legislation 
should be heard by the entire committee. 

Mr. Porter. I agree, but it is not being heard by even half of the 
committee. 

The Cuatrman, The gentleman was late himself this morning. 

Mr. Porter. The committee meeting does not usually start on time 
so I adjust my life accordingly. 

(Brief interruption. ) 

The CuatrmMan. The committee will come to order again. The wit- 
ness may resume his statement. 

Mr. Copr. Thank you, sir. 

I would now lke to touch on the subject of review machinery with 
reference to the executive and judicial. , 

Two problems in connection with administrative and judicial re- 
view have been noted. The first relates to job applicants for whom no 
protections exist. The screening of persons presently employed in the 
Federal civilian service has been substantially completed. Those in 
nonsensitive positions remain subject to section 9-A of the Hatch Act 
which forbids the Federal employment of Communists. In addition, 
the appropriation rider, permanently codified in 1955, extended the 
Hatch Act by making it a felony for any person to accept Federal em- 
ployment, if he advocates violent overthrow of the Government, or if 
he is a member of an organization which so advocates. The screening 
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of new employees, an applicant for employment, in nonsensitive posi- 
tions could well be left to traditional civil service type procedures 
heretofore utilized in determining eligibility for appointment. 

Admittedly and without apology, I am a special pleader on this 
point for Negro applicants for Government jobs. For nearly 50 years, 
the National Alliance of Postal Employees has been seeking to mini- 
mize the effects of and to eliminate discriminatory refusals of Gov- 
ernment agencies to hire Negroes. The very existence of an executive 
commission charged with correcting on- the-job racial discrimination, 
indicates the need for legislative protection of the thousands who never 
get jobs because of arbitrary refusals to hire. We can attest to the 
use of the loyalty and security orders as devices to cloak exclusions 
from employment opportunities grounded on race, religion, and color. 
We can readily foresee that like use will be made of any legislative 
program unless specific safeguards are included. I am too much of a 
realist to suppose that Congress can eliminate considerations of pre}- 
udice from the minds of all appointing officers in the Government. 
I am also too much of a realist to suppose that a significant number 
of such officers would ignore a clear directive from the Congress, to 
whom their agencies must periodically report their stewarc Iship. 

The second ‘problem, of broader scope, relates to the provincial at- 
titudes of many executive departments and agencies. While there 
is obviously reason for differentiation among agencies, there is also 
reason for universality. The degree to which national sec urity may be 
involved, necessarily ‘differs from agency to agency, but whether the 
agency itself is the best judge of whether a specific job involves na- 
tional security to the extent thought by the agency, is open to serious 
question. 

Mr. Jonansen. Mr. Chairman. 

The Coarrman. Mr. Johansen. 

Mr. JonHansen. Because of the interruption between yesterday and 
today, and I do not recall whether the witness has testified to this 
point or not, but since you touch on it, I would like to ask: Have you 
or do you later and, if not, will you comment on where you believe the 
responsibility for determining whether specific jobs are sensitive and 
involve national security should be vested ? 

Mr. Corn. It is certainly in my thinking, and I think again I am 
making some proposals—— 

Mr. Jouansen. If you are coming to those, I will drop the question. 

Mr. Corn. I am making some proposals. 

Mr. Jouansen. I will wait until you come to it. 

Mr. Coss. Thank you, sir. 

The CuatrMan. Allright. You may proceed. 

Mr. Corn. Two further questions are posed out of experience with 
coordinated and uncoordinated programs. The Truman Loyalty 
Review Board attempted coordination; whereas under the Kisen- 
hower program, there has been greater autonomy of each agency head. 
One question is whether it is desirable to encourage freehand draw- 
ing of standards by each agency head. The other is whether the 
agency head, though he has ‘the responsibilit to decide questions of 
loyalty and security, should exercise that decisional responsibility 
without recourse. 
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Our experience and the recorded experience of others leads us to con- 
clude that, human fallibility being what it is, no one person should be 
entrusted or saddled with that much power and responsibility. The 
classic point applies that power corrupts and absolute power corrupts 
absolutely. For these reasons we urge the adoption of provisions for 
independent coordinated administrative review. We also recommend 
that reasoned decisions of the reviewing body be published, so that 
employees, agency heads, the Congress, and the public may know the 
basis upon w hich determinations of eligibility are made. 

As asummary, I relate the following: In the foregoing, several pro- 
posals have been put forward as suggested methods for dealing with 
specific problems. I have sought to focus attention on the problems 
which underlie our position. ‘Our concrete suggestions are based on 
the assumption that legislation touching this area will be enacted 
during the present session of Congress. If that assumption proves to 
be erroneous, we strongly urge the creation of a commission composed 
e members of Congress, the Attorney General, the Chairman of the 

Civil Service Commission, representatives of organized groups of 
Government employees, and distinguished — members. 

From the diligent study and efforts of such a commission, could come 
sound proposals for dealing with the whole field of the rights of Gov- 
ernment employees in terms of loyalty and security, as w ell as in terms 
of structuring within the executive branch. Despite our recognition 
of the legitimacy of the press for immediate legislation, we urge con- 
sideration of this suggested approach as being productive of a broader 
and ultimately more useful solution. 

Our specific suggestions for immediate action are summarized be- 
low, without any intention of being presumptuous or as expert legal 
writers : 

1. Limit the application of security legislation to sensitive posi- 
tions, clearly separate and separately ‘deal with questions of loyalty. 
Loyalty of an employee, whether in a sensitive or nonsensitive posi- 
tion should be handled under existing law by the Civil Service 
Commission. 

2. Establish a procedure for classification of positions as sensitive, 
and prescribe criteria for determining whether a position 1s sensitive. 
Charge the Civil Service Commission with responsibility to review and 
conform such agency determination on job classifications thought by 
the agency to be sensitive. tequire each agency to publish in the 
Federal Register a list of the positions determined ‘by it to be sensitive, 
and permit interested persons to express their views thereon, before 
the classification is made final, to the agency head. 

3. Specify criteria for eligibility for or retention in a sensitive posi- 
tion substantially p: itterned after those used by the Atomic Energy 
Commission. 

I think the relationship, excuse me, directing myself to your ques- 
tion, Mr. Johansen, I have studied the Atomic Energy rules, and al- 
though I think even that does not entirely meet the issue or resolve the 
question, I paid particular attention to the relationship of the Atomic 
Energy Commission and the National Labor Relations Board in re- 
solving some of its problems and I think there may be a cure to what 
we complain of in the existing Executive orders, 
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Whether that should be applied here with an outside commission or 
an independent agency or not, I am quite sure the members of the 
committee are in a better position to determine that than I would be. 

4. Require that security decisions calling for dismissal or downgrad- 
ing be made by agency head or by a responsible officer at least at the 
Pre au head level, and not by the agency’s security officer. 

Require that reasoned written decisions be furnished employees 
Leonie, downgraded, or passed over for security reasons. We are 
particularly interested in that because these shotgun decisions that we 
have received we find we feel are a discredit to what we consider fair 
hearings such as, “upon consideration of all the evidence we find 
you are disloyal.” 

6. Require that whenever an applicant for a sensitive position is 
rejected, and he can establish on the record that he meets the objective 
qualifications for the job in terms of education, training, and experi- 
ence, he shall be entitled to receive from the agency head a statement 
in writing of the reasons for his rejection and an opportunity to pre- 
sent information to the agency head relating to the matters referred 
to in the written statement. 

Provide for the establishment of a Security Review Board, pat- 
tamed after the old Loyalty Review Board in structure, having au- 
meee to review adverse decisions of agency heads in security-risk 

vases. Require that the Board render reasoned decisions, which shall 
be published unless the employee specifically requests that the de- 
cision be sealed. Permit judicial review limited to questions of (1) 
compliance with the statute of implementing regulations, and (2) ar- 
bitrariness and capriciousness of the stated reasons when weighed 
against the established criteria, and I would like you to note that the 
agency—it is our feeling that the agency head would not be required 
to hold the hearing. 

8. Provide that if the Executive continues a separate loyalty pro- 
ram, the concept of due process shall be made applicable to it. 

Include a legislative finding and policy statement evidencing an 
intention that in security actions involving Government personnel, 
the race, religion, or color of the employee shall not be a relevant 
factor, and that an employee’s right not to be thus discriminated 
against shall be enforcible by appropriate action in the Federal 
district courts. 

The Cuarrman. Thank you very much. 

Any questions of the witness. 

Mr. Lestnsxt. Mr. Chairman, I have no questions at this time. 

But, Mr. Cobb, you spent a lot of time on this. You have done : 
very good job. I want tocommend you on your forthright statements 
and your deep knowledge of the subject. You have ‘admitted you 
are not an attorney, but in spite of the fact you have done a lot of 
research on this subject. I appreciate your thoroughness. 

Mr. Coss. Thank you. 

Mr. Chairman, I have lived with this problem for over 10 years, 
and I do not feel that I am asking anything that is unusual. It is 
not new. I have studied the history of sedition in this country from 
Thomas Jefferson’s time down to the present, and there have always 
been times when individuals have suffered, when this country has met 
an emergency. But at some time after the emergency, this Govern- 
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ment has done something about it. That takes in the Ex parte Milli- 
gan case, the present danger concept, the Jencks case. All those were 
efforts to correct the sufferings of people when this country has met 
an emergency. 

I sincerely hope that we do not fall, in our zeal for security, victims 
of the very thing I think our enemies would like us to fall in. 

Mr. Lestnsxr. I would like to ask one question, Mr. Chairman. 

I grant you the matter of race, religion, and color is important, 
but on the other hand, the Constitution grants to all religious freedom 
and no opposition to race or color. If legislation were simply followed 
for all employees irrespective of what they may be, including the 
words “race,” “religion,” and “color” would not be necessary. 

Mr. Coss. I think the principle is there. I think Mr. Johansen has 
well expressed it. I think we are living in a time when we cannot 
afford to think in terms of race, religion, and color. There is a phi- 
losophy clashing now. I do not consider this an emergency. Our 
way of life is being challenged, and we have to try to protect our- 
selves with the equipment that we have established, using the tools 
we have established as being good. 

I must refer to show you where the danger is. In the Congres- 
sional Record just a few days ago I find that the National Council 
of Churches of Christ has been questioned and they have attacked 
just men as Mordecai Johnson, Benjamin Mays, Dr. Sockman, because 
they have been forthright in fighting for these things which we want 
to protect. There is no telling where this thing will end if we use 
emergency as an excuse to do away with those established principles 
of government. There is no telling where it will end. If you get 
rid of all the Churches of Christ, what will be the next church that 
they will attack or the next race or the next club ? 

Mr. Lestnsk1. In human nature there is bigotry, and we have to 
accept that as a fact. On the other hand, if all of us just forget our 
personal animosities and attack this problem from a broad viewpoint 
I think we will all be further ahead. 

Mr. Coss. [agree with you. 

Mr. Jonansen. Mr. Chairman, just one question. 

The witness made a reference to the Congressional Record. I 
wonder if you could identify the particular statement and date? 

Mr. Coss. It was on May 6. 

Mr. Braxton. Page 6798, May 6. 

Mr. JoHansen. Who? 

Mr. Braxton. Congressman John Bell Williams, sir. 

Mr. Jowansen. I just wanted the record to show what you were 
referring to so it could be identified. 

The CHarrman. Thank you, very much. 

Mr. Forry. Mr. Chairman, I have a couple of questions. 

Referring to your positive recommendations, Mr. Cobb, I wanted 
to ask whether you had an opportunity to study in detail the pro- 
visions of Mr. Barry’s bill, H.R. 6846, and mine, H.R. 6855, which 
incorporate the Wright Commission recommendations ? 

Mr. Coss. I have. 

Mr. Fotry. Have you hada chance to go through that ? 

Mr. Coss. I looked through it. 
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Mr. Fortey. Could you state for the record any observations that 
you have made concerning those proposals ? 

Mr. Coss. I think that is the best bill. 

Mr. Fotey. It is a very lengthy one. I want to call your attention 
to certain provisions which apparently reflect some of your thinking, 
Mr. Cobb. 

Your recommendation No. 7 is to provide a Security Review Board. 

Page 8, section 11(c) refers to a Central Review Board to be created 
to review all of these cases. 

You also have laid great stress, and I personally believe properly so, 
upon the status of persons applying for Federal positions. 

I want to call your attention to page 22, section 42(a). I will just 
read very briefly. It says: 

No civilian employee may be dismissed from his office or employment, and no 
applicant may be denied appointment or employment, in any executive agency on 


the ground that doubt may exist as to his loyalty unless that individual has been 
accorded an opportunity for a hearing. 


And then it refers to the hearing procedure. 

Does that provision somewhat come close to what you have in mind 
as far as protection of applicant for Federal employment? 

Mr. Coss. Yes, and this bill is the best bill before the Congress, 
although I do have some objection in one or two places. 

Mr. Fotey. We would like to get your objections on the record. If 
you want to file them later all right. 

Mr. Coss. In answer to your question, the public has been fooled 
about what is called a hearing. I am prepared to tell you what has 
gone on in those hearings. They have not been hearings. They have 
been star chamber methods, the attitude of the hearing officers, that 
blanket of everything being confidential. A witness comes in. The 
best thing he can do is to give his biography and he still doesn’t know 
whether he has met the issue or the fact that has been found by some 
security officer or FBI agent or something like that. He still doesn’t 
know whether he has explained away the peculiar circumstances that 
have made him suspect. Although you have this here, and I think 
that is good, that standard isn’t there. What is the association that 
makes me suspect ? 

I may go to church today and a neighbor goes to the same church, 
and he may be a Communist and I don’t know it. That may be a fact 
upon which this secret hearing or the decision was made, but I don’t 
know what that basis is. I had a question come up in one of my hear- 
ings like this: “Didn’t you suspect the organization when you joined 
it because the word ‘international’ was in the name of the organiza- 
tion?” And how is that relevant to national security? Your bill I 
don’t think protects me. 

Mr. Fotry. I would be interested in your views of tightening up the 
law. 

The CuarrMan. You may supply the views for the record. 

Mr. Fotry. I have one more question, Mr. Chairman, that I want 
to call to the witness’ attention. As to your views and recommenda- 
tion No. 1 with reference to sensitive or nonsensitive position, I want 
to call to your attention section 48, on page 24, subsection (b) : 


Whenever a screening officer in any executive agency receives information 
which is apparently reliable and which indicates that reasonable doubt may exist 
as to the loyalty of any civilian employee occupying a sensitive position in that 
agency * * *, 
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I want to call to your attention, Mr. Cobb, that this bill does use 
the language “sensitive” and “nonsensitive” position and goes on to 
define t particular words. 

I just want to conclude by commending you for your statement and 
also asking you to submit any critical observations that you have of this 
H.R. 6855. 

Mr. Coss. Thank you, sir. 

The CHarrmMan. That may be done. Thank you very much. 

The committee will next hear from the Chairman of the Civil Serv- 
ice Commission and his associates. 

Chairman Jones, we wish you would state for the record the officials 
of the Commission who are with you. 


STATEMENT OF HON. ROGER W. JONES, CHAIRMAN, CIVIL SERVICE 
COMMISSION; ACCOMPANIED BY WARREN B. IRONS, EXECUTIVE 
DIRECTOR, AND LAWRENCE V. MELOY, GENERAL COUNSEL 


Mr. Jones. Thank you, Mr. Chairman. 

I would like to have the privilege of having with me Mr. Warren 
B. Irons, our Executive Director, and Mr. Lawrence V. Meloy, Gen- 
eral Counsel. 

The CHarrman. Thank you. 

Mr. Jones. I felt, Mr. Chairman, that it would be appropriate to 
ask these gentlemen to come with me today, Mr. Irons because of his 
long association with the administrative problems that I want to dis- 
cuss and his knowledge of the Commission and its part in this picture, 
and Mr. Meloy, who as our General Counsel has had to look at the 
legal aspect. I am not, as the committee knows, an attorney. I am 
sure from the prior proceedings before the committee that there will 
be questions which it will be much more appropriate to have answered 
by counsel than to have answered by a layman, a nonlawyer. 

Mr. Chairman, since coming to the Civil Service Commission 3 
months ago I have tried to the best of my ability to study very care- 
fully the issue which is before the committee in the form of several 
bills, but which in the course of hearings and consideration not only 
this year but in prior years has, I think, gone beyond the questions 
raised by the individual bills. I believe we have arrived at a point 
now at which the most useful job that the Chairman of the Civil 
Service Commission can do will be to try to establish certain categories 
of considerations that are involved and to point the way to the ques- 
tions which I think the committee must resolve before they can pro- 
ceed to take a definitive stand on any legislation. 

Quite deliberately, but after considerable thought, I decided that 
it would be most useful if I did not attempt to give a formal state- 
ment. I did this for two reasons. First, because I think a formal 
statement always has some inhibiting effect on members interrupting 
with questions as they come into their minds. I felt it would be far 
better to let the questions come as the members want them to come. 
Secondly, I felt if I had a formal statement it would be a requirement 
to try to move through it in the order in which it was presented. ‘This, 
in turn, might lose both to me and to the committee opportunities to 
proceed along a line of questioning which did not necessarily follow 
the formal statement, but which would be productive. 











256 FEDERAL EMPLOYEES SECURITY PROGRAM 


Therefore, I decided against a formal statement. I would like 
again to indicate that if the committee wants at any time to interrupt 
me, I will be only too glad for them to do so. 

I have certain materials that I would like to cover by way of sum- 
mary, but they are not as important as satisfying the questions which 
the members may have and they can be pushed to one side at any time. 

In approaching this issue, may I first say that the Civil Service 
Commission is concerned with it primarily from the point of view of 
the administrative problems involved. We are an administrative staff 
agency in the executive branch to whom there have been assigned by 
Congress certain authorities that have a direct bearing on the ques- 
tion before you. They are authorities with respect to the handling 
of appeals. I should make it very clear that these are administrative 
appeals. 

They are part of an administrative process that goes with the sec- 
ond half of the equation which we think of first in terms of authority 
to hire, the second or other side being authority to fire. 

It is in connection with both of these that the Congress has as- 
signed to the Civil Service Commission certain definite responsibilities. 

We hold a check over the agencies on their right to hire for the com- 
petitive service, for example, in terms of nondiscrimination of the sort 
that Mr. Cobb referred to, meeting qualifications standards, things of 
that sort. 

Mr. Porter. Mr. Chairman? 

The CHarrMan. Yes, sir. 

Mr. Porrer. The gentleman was kind enough to say he would not 
mind being interrupted. The suspense is too much for me. Is the 
gentleman for or against the bill? [Laughter. | 

Mr. Jones. That is a perfectly fair question, Mr. Porter, and by my 
laughter I don’t mean to appear not to appreciate the seriousness of 
your question. 

I don’t think that I can say that I am either for or against the bill. 
I think there is a critical problem here that only the Congress can 
settle. I want to try to give testimony that I hope will help you to 
arrive at a conclusion that will enable you to settle it. 

Mr. Porter. You have no personal opinion about whether the 
bill 

Mr. Jones. I will come to my personal opinions a little later. 

Mr. Porter. You are building up to it? 

Mr. Jones. I will come to personal opinions if the committee wants 
me to do that. , ; 

Mr. Porter. Do you have an opinion on the Wright bill as preferable 
to this? 

Mr. Jongs. Yes, I have an opinion on that. I prefer to put that 
off for the moment, if I may, sir. 

Mr. Porter. You are building up to it. 

Mr. Lestnsx1. I have an open mind on this question. I have not 
developed any actual determined thoughts because I am waiting for 
what you people have to say. Therefore, we are all concerned whether 
there is a need for legislation or not. 

Mr. Jonss. I will address myself ~~ much to the question of need. 

Mr. Lestnsxi. Thank you very much. 

Mr. Jonss. On the side of the right to fire, the authorities of the 
Civil Service Commission rest not only on the basic civil service laws 
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and rules but on certain other acts, the Lloyd-La Follette Act, which 
is well known to all of the members of this committee, the Veterans 
Preference Act and Public Law 733, the amendment of which is the 
basic reason for the hearings before the committee at the present time. 

In connection with all of these I think it should be kept in mind 
that what is involved is an administrative proceeding. That admin- 
istrative proceeding can be turned into something else only when a 
person feels that his rights have been interfered with, that the agen- 
cies have failed to adopt a procedure which is in accord with the 
intent of the law or in accordance with the rules for their own admin- 
istration of the law. 

And when the Civil Service Commission in whatever authorities 
it may have, or an agency, has failed to act in accordance with the 
authorities vested in it, at that point, this then becomes a matter for 
adjudication by the courts. The individual goes into court to seek 
correction of what he believes is the wrong that has been done to him. 

I think we must be very careful in consideration of this issue that 
we separate the point at which the legal and judicial proceedings 
take over from the purely administrative proceeding. 

In speaking further can the administrative proceeding, I think 
there has been confusion about what are we dealing with. This com- 
mittee knows better than any other committee in the Congress that the 
Government has always maintained the position that in the Govern- 
ment there exists the absolute right to dispense with the services of 
individuals who for one reason or another are unsuitable as Federal 
employees. 

Unsuitability, of course, is a most general term. It goes way across 
the spectrum from immoral conduct, to failure to pay debts, to 
criminal conduct, and then approaches matters of philosophy. We 
have come to deal with them in connection with such issues as those 
presented by loyalty versus security. 

Mr. Porter. Mr. Chairman, may I ask the gentleman at that point, 
is reasonable doubt of loyalty a ground for dismissing a person on 
grounds of unsuitability ? 

Mr. Jones. Yes. 

Mr. Porter. Therefore, in these cases where there is ~easonable 
doubt as to loyalty you have no difficulty getting rid of them under 
the procedures now in existence ? 

Mr. Jones. I don’t want to split hairs with you, Mr. Porter, but I 
think I would have to take a little caveat when you say “no difficulty.” 
I think it is obvious from what has happened that there have been 
difficulties, but I don’t believe those difficulties are insurmountable. 

Mr. Porter. Perhaps I am anticipating, but there are, according to 
information given to us from the agencies, there are 74 people still 
on the rolls of the agency who were reinstated after the Cole case 
and we haven’t been told but I assume that there must be grounds 
for suspecting the loyalty or on the security basis. I do not know. 
We do not have the information. Yet those people are still on the 
rolls. I cannot understand why they could not be dismissed on these 
grounds. 

Mr. Jones. I would make three points in answer to the issue which 
you have raised, Mr. Porter. 

The first is this: Insofar as further action against anyone who is 
restored to the rolls following Cole v. Young is concerned, the basic 
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decision must be the decision of the agency head. There is no one 
who can step in and force him to take action one way or the other. 

Mr. Porrer. He does have the power is what I mean. 

Mr. Jones. He does have the power, and if there is reasonable 
doubt in his mind as to the validity of continuing this individual or 
any one of these individuals on the roll, he can proceed against him 
under present law. 

The fact that agencies have not proceeded against these individuals 
is another matter that I would like to take out of this context and 
come back to. 

The second point I would like to make is that if the individual is 
proceeded against—any one of the remaining people on the roll—this 

can be done under whatever st: rn Seems most effective. It is neces- 
sary to proceed under Public Law 7 

I think there is the general acc stand e of this view that any further 
proceeding under Public Law 733 would be useless because of the 
decision of the Court limits considerations under that act to sensi- 
tive positions. 

So far as we know, all of the people who are still on the rolls occupy 
what by almost any ‘standard of definition from Public Law 733 and 
the Cole v. Young decision would be ec: alled nonsensitive positions. 
Whether that is a valid consideration, again I will come back to in a 
few moments. 

Mr. Porter. May I interrupt you before you get to the third point # 
Could not the administration do this by an Executive order, though? 
In other words, just enlarge the Executive order 

Mr. Jones. I doubt it very much, sir. 

Mr. Porter. Has this been considered and gone into? 

Mr. Jones. [ cannot answer that definitely. I do not know. I 
would have rather considerable doubt whether in the light of all the 
legislative history that has been established, all of the judicial history 
that has been established and all the administrative procedures that 
have been gone through, that you can back this up and turn it around 
simply by the device of having the President change the Executive 
order. 

Mr. Porrer. You said a moment ago you were not a lawyer. Is this 
also opinion of your counsel? This is a legal question. 

Mr. Menoy. Let us find out now exactly what your question is. 
How and what type of Executive order do you have in mind? One 
speaking as to reasonable doubt or one speaking as to security ? 

Mr. Porter. To dispose of persons and if it is—I am not saying 
desirability—I am trying to find out why this bill is here and could 
not be handled by the administration if they wanted to handle it, 
where they have the power through an Executive order to include the 
nonsensitive individuals so that they could be ousted on grounds of 
reasonable doubt as to loyalty or reasonable doubt as to security. 

Mr. Metoy. Reasonable doubt as to loyalty is a standard today that 
can be used by any agency head and has been so since 1942. So it 
would be useless to issue another Executive order on the same ground. 

Mr. Porrer. That applies to nonsensitive and sensitive alike, does 
it not ? 

Mr. Me oy. Oh, yes, across the board. That is suitability. 

Mr. Porrer. We do not know who these people are, W hy they are 
out. That is why I cannot make my question more precise. 
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Mr. Metoy. Now, we go into the other side of the picture, security. 
We had an Executive Order 10450 which placed security across the 
board to every job in Government. The Cole v. Young decision said, 
no, that. was not the intent of Public Law 733, it was to be confined 
to sensitive positions. So certainly the President could not now issue 
another order taking security across the board. So it leaves you in 
the position you are today. In Cole v. Young these people may be 
dismissed if they occupy a sensitive position for security reasons. 
Otherwise you could not use the eran bill nor could the President 
again extend it. We do still have available, though, the reasonable 
doubt. Does that answer your ajtiention? 

Mr. Porrer. Let me see if I understand it. In other words, reason- 
able doubt as to loyalty applies now to sensitive and nonsensitive po- 
sitions. 

Mr. Metoy. All jobs in Government. 

Mr. Porrer. But where there is a security question involved that 
san only be brought up against sensitive positions ? 

Mr. Metoy. That is right. 

Mr. Porter. According to the Cole case. 

Mr. Mevoy. That is right. 

Mr. Porter. So the area we are concerned with here is the compara- 
tively narrow area where an agency head has reason to believe that 
one of his employees is a security risk. It is your position there is no 
law available today, sufficient law available for an agency head who 
believes that one of his nonsensitive employees is a security risk. There 
is no law, in your opinion ? 

Mr. Menor. There is no law and it cannot be corrected unless this 
Congress takes action. 

Mr. Porter. But purely for security risk has nothing to do with 
loyalty risks under the present state of the law. That has been the 
assumption that I know members of this committee have gone on. 
That they were discussing possible Communists, possible subversives, 
this comes up time and again in questioning here. But you think 
those persons are taken care of under the law which does allow sus- 
pected subversives to be discharged as under this reasonable doubt as 
to loyalty basis. 

Mr. Menoy. I think it is entirely different between reasonable doubt 
and security. 

Mr. Porter. I know. I recognize that. I am just saying those who 
are suspected subversives, though, or possible Communists, they are 

taken care of both as to sensitive and nonsensitive positions under 
present law, in your opinion ? 

Mr. Corpnerr. Would the gentlemen yield? 

Mr. Porter. I would like to have an answer to that question, if I 
could. I will rephrase it. 

Mr. Metoy. I will say this, if a person’s record would amount to 
reasonable doubt there is an avenue for removing from the Federal 
service. If his record amounts to a security risk and he occupies a 
sensitive position we have an avenue to remove him. Now, less than 
that, it will take some action of Congress, because Cole v. Young says 
in the security field you must confine it to sensitive positions. 

Mr. Jones. Mr. Porter, if I may make my third point perhaps it 
will help you and Mr. Corbett. 
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Mr. Porter. A very important area. 

Mr. Jones. The third point is this, with respect to the people now 
on the rolls, and I hae not seen this in the record, it may have been 
put there, there is every reason to believe that the same kind of infor- 
mation which led to the discharge of these people as security risks 
was available to the agencies and came to their attention in connec- 
tion with the screening of these people under the general loyalty pro- 

ram prior to the existence of this security approach. Of course we 
ao not know as to what happened in every case or whether these were 
all settled as loyalty cases before the security route was available, 
whether all the complete adjudications had been made. I believe we 
must keep in mind that there is a strong probability that most of the 
people on the rolls, if not all of them, could not be reached by the 
standard of reasonable doubt as to loyalty unless there is new infor- 
mation which has become available cam to them since the time of 
the original action. I am sure this committee does not need to have 
any lengthy distinction made on the difference between loyalty and 
security or on who sets what those differences are. I did want to make 
the point that I do not believe that you can get at some of the people 
now on the rolls on the reasonable doubt basis. 

Mr. Porrer. I just want to follow through with this because I 
think it is something we should make clear. 

The reasonable doubt as to loyalty, though, does not apply to your 
knowledge as to these 74 still on the rolls now, is that correct ? 

Mr. Jonrs. Ido not know. Let me say this. In connection with a 
case that the Civil Service Commission does know all of the details 
about we would not find reasonable doubt as to oye 

Mr. Porter. We are talking about here in this bill, the problem 
we are concerned about, which was occasioned by the Cole case deals 
with people who are security risks and are alleged security risks 
and are in nonsensitive jobs. 

Mr. Jones. That is correct. This would be a congressional re- 
definition of what is a security position or a sensitive position. 

Mr. Porter. Fine. Then all this talk about Communists being in 
the employ of the Government or suspected subversives, we cannot 
remove, is really an area there are laws to deal with them ? 

Mr. Jones. No. I don’t think it is, sir, for this reason, Mr. Porter. 
The record is clear in a good many cases, and there are cases known 
well to this committee, in which there have been such factors as known 
association with Communists, personal activity of one sort or another 
at an earlier stage in the individual’s history which was at best sus- 
pect, if you look at it in terms of what the agencies were that they 
were active in, and things of that kind. 

Now, in those cases I do not believe that we can stand here and say 
that there is no doubt at all about their connection with communism, 
which is the basic issue that we are after. But I do think that we have 
to say there is strong doubt as to whether there exists the reasonable 
doubt which would permit their discharge on loyalty grounds. 

Mr. Porter. I will accept the distinction. But if there is reason- 
able doubt as to loyalty you can fire any member of the Federal Gov- 
ernment right now ¢ 

Mr. Jones. Yes, sir, and furthermore, if the person is a Communist, 
and you can prove he is a Communist, you cannot continue him any- 
how because it is against the law. 
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Mr. Porter. Twolaws? Isee. 

Mr. Corsetr. Would the gentlemen yield there for a moment ? 

Mr. Porrer. Yes. 

Mr. Corsert. It is along the same subject. Suppose we can agree 
and probably have already, that any person disloyal or suspect of 
disloyalty we can fire, suppose we agree further, that any security 
risk in a sensitive position should be fired. Now, I get into my field 
of doubt and I wonder if the Commissioner could tell me this.” Here 
we have a security risk in a nonsensitive position. We try to define 
a security risk, which is very, very broad. Now, if this so-called 
security risk is in a nonsensitive position what might he reveal that 
would be damaging to the welfare of the country 

Mr. Jones. Nothing. 

Mr. Corserr. Nothing at all. Now, then, why shouldn’t we perhaps 
draw a line at that point and then if we want to go over and list under 
other rights to fire any immoral conduct, excessive alcoholism, or 
things like that, why don’t we spell that out straight and clean. Then 
we know what we are talking about rather than trying to get a broad 
definition of the security risk that might include just a talkative ex- 
trovert that can’t reveal much anyhow or nothing as we agree. It 
seems to me that it is right in this field that we get all of our trouble 
and the upsets that we get in a position of trying to run people’s 
morals, their habits, their personal characteristics, and everything 
else and I go completely berserk at that point. 

Mr. Jones. I think we have that, Mr. Corbett. 

Mr. Corserr. You have just about got it now, haven’t you? 

Mr. Jones. I think we have got that now but what we do not have, 
as Mr. Meloy, I think, made clear in answering Mr. Porter, is ability 
to move on a charge which is basically one of suitability. If you 
remove from consideration all of the other suitability grounds in the 
civil service rules, for example, delinquency, misconduct, physical or 
mental unfitness for the position, criminal, infamous, dishonest, im- 
moral or disgraceful conduct, intentional false statements or deception, 
fraud in examination or appointment, refusal to furnish testi- 
mony 

Mr. Corsert. I will interrupt the gentleman there to save time. I 
believe that was about what I was trying to say. Here, instead of try- 
ing to deal with securities, in nonsensitive positions, then if we set up 
criteria for suitability, we get completely out of this worry about 
what is a security risk and to some degree get out of the worry 
about what is sensitive and nonsensitive because you would have a law 
that would allow you to remove for suitability without charging 
security risks. 

Mr. Jones. Yes, I think that is true. I think the effort of the chair- 
man and the ranking minority member of the committee was one of 
ease of administration. They wanted to get this thing as easily ad- 
ministered as possible and make it possible to apply the same kind 
of standards across the board. 

Mr. Corserr. Are you prepared to answer this: If we skipped the 
securities risk and sensitive positions and turned to definitions of 
what is suitable and not suitable, then it would make administration 
easier and would immediately get around—not get around—but imme- 
diately take care of any ill effects of the courts’ decisions? 
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Mr. Jones. I know the witness shouldn’t ask a member a question, 
Mr. Corbett, but may I ask you whether you mean by an attempt to 
define by statute additional categories of unsuitability which might 
include some of these aspects of loyalty or security that are marginal 
under the present reasonable doubt standard ? 

Mr. Corserr. Let us say we would agree on all existing criteria of 
nonsuitability and then we could consider point for point what 
new items were necessary and desirable. 

Mr. Jones. May I say to that, sir, I think that has been done ad- 
ministratively. Insofar as the executive branch has wrestled with 
this problem we have by the process of exhaustion of the list come 
down to this one category of individuals, for whom the English lan- 
guage has not given us a better term yet to challenge on unsuitability 
grounds than reasonable doubt as to loyalty. 

Mr. Corserr. That would come back over into the field of consider- 
ing because, let us say we are in agreement that anybody that is dis- 
loyal or reasonably suspect of it, that is ground for dismissal. 

Mr. Jonxs. Yes, but it still leaves you with the category of people 
about whom the chairman and the members of this committee have 
been concerned, persons who appear to fail to meet acceptable stand- 
ards for continued employment in the U.S. Government. The effort 
that the committee is engaged in is to write a statutory definition 
which will enable us to get at those people, a definition which 
is on the one hand administratively feasible, and on the other hand 
will protect whatever rights that that individual has against arbitrary 
and capricious action. At the same time we want a definition suscep- 
tible of judicial interpretation in such a way that effective administra- 
tion is not upset. 

Mr. Cornett. Then is this too much simplification, that all we need 
to do—I should not emphasize the word “all”—is to write existing 
practices into firm law and add thereto a section dealing with this 
uncovered area ? 

Mr. Jones. If that can be done, sir. My belief is that H.R. 1870 
comes very close to doing it. Some of my colleagues in the legal pro- 
fession believe that this approach, too, will be challenged immediately 
in the courts, they think that we will find ourselves once again both 
in the administrative branch and in the legislative branch somewhat 
frustrated by court decisions which hold to the line of reasoning that 
has been demonstrated in the decisions to date. 

Mr. Corsert. Is it not just like in the area of security risks, in non- 
sensitive positions when we try to make that approach that is where 
we run into trouble with the courts rather than making it possible to 
fire because of non-suitability? If it were nonsuitability and we wrote 
in such and such a person falling into these and thus categories is un- 
suitable for employment, we are not charging him to be a security risk 
or anything else. 

Mr. Jongs. I think that could be done, sir. 

Mr. Corsetrr. Thank you. 

Mr. Jones. I am not prepared to give you the language. 

Mr. Corsetr. Neither am I, sir. 

Mr. Jones. It will take a while to do it. I think it probably could 
be done in such a way that you could administer it. 

Mr. Forry. I will yield to you, Mr. Porter. You go ahead. 
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Mr. Porter. I would appreciate the questioning. I think this is 
very valuable. I would, though, like to approach what I regard as 
the most important thing you could tell us here and I think you have 
been very helpful, Mr. Jones, and that is the question of need. I as- 
sume your committee is familiar with the cases. We are not familiar 
with those cases. 

Mr. Jones. I am not familiar with the circumstances, either. 

Mr. Porter. Who is? 

Mr. Jones. The heads of each of the departments from which these 
people were discharged and into which they were rehired. 

Mr. Porrer. They are the people that are back in the Government 
because of the Cole decision because in this area that isn’t covered by 
law. They are the people all the shooting is about. It seems to me— 
we have not been able to find out yet—we ought to find out not their 
names, we are not interested in their names, embarrassing them, we 
are interested in the circumstances and why they are kept on, why 
they do not come under some law that exists now. 

Mr. Jones. May I repeat there, sir? 

Mr. Porter. Yes. 

Mr. Jones. On the basis of the Civil Service Commission’s own ex- 
perience I believe that we could not in good conscience proceed against 
an employee whose only fault insofar as the record demonstrates was 
association with a relative who was allegedly a Communist. 

Mr. Porrer. All right. I appreciate your statement. 

Mr. Jones. That may be a difference in standard between me as an 
administrative official and the desires of the Congress. If there is, 
then I think we can very quickly clarify that kind of situation. It 
is the Congress which establishes policy in this field. If the Congress 
should adopt a legislative standard that any Communist association, 
if proven, was legitimate grounds for noncontinuance of Federal em- 
ployment and if “that act stood up in the courts—it would be chal- 
lenged without any doubt—I have no doubt at all that the executive 
branch could administer it. But I am not convinced that it is the 
case of that kind to which the chairman and Mr. Rees, in their long 
study of this matter before introducing the legislation, were directing 
themselves. I cannot tell you how many of the 109 restorations are 
as light or flimsy cases as that kind of thing would be. I do think 
that from the overall point of view any person with known associa- 
tions with Communists is certainly a security risk. And personally, 
I would be inclined to hope that if you broadened your definition of 
security you would be able to get at this individual. But what I sus- 
pect is that we would not be successful in simply broadening the defini- 
tion of security. I think the line of judicial reasoning has gone so far 
on it that a contest in the court—I say this as an administrator, not as 
a lawyer—would probably come out at pretty much the same point 
that. we reach in Cole v. Young. I think the court would rule that 
you obviously can not call black white, you obviously cannot say a 
position is sensitive and involves the security of the United States if 
none of the duties puts a person in a position where he can either 
get and release information which would be detrimental to security or 
where he could have contacts that would be detrimental to security. 

I think we must start from the premise that communism as an inter- 
national movement is dedicated to overthrow of the U.S. Government 
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by any means available. To that extent every single one of us must be 
on our toes to see to it that there is none of the kind of minor infiltra- 
tion into Federal agencies that either Mr. Johansen or Mr. Gross re- 
ferred to yesterday. If that happens we are in trouble. But you can- 
not reach that kind of infiltration on the basis of reasonable doubt as 
to loyalty because you will not be able to demonstrate reasonable 
doubt. 

Mr. Porter. I am glad to get that question. Under the bill that is 
now written, of course there is no standard at all, really, except what 
the agency head, what you people will decide should be written in. 
In other words, the bill would give you, and maybe it does mean for 
ease of administration, but it certainly leaves the matter entirely at 
large as far as the statutory law goes. So the present bill would cer- 
tainly be at fault in that respect both from a legal point of view and 
from a moral point of view. 

Mr. Jonrs. I don’t know. Wecan try it. Wecan see. If the Con- 
gress enacts this legislation I think we will very soon find out. 

Mr. Porrer. Based on your experience as Chairman of the Civil 
Service Commission and long experience in the Government, do you 
think that the presence of these 74 who are still on the rolls is detri- 
mental to the work of the agency they are in or to the best interest of 
the United States? 

Mr. Jones. I think I would have to put it this way. Personally, the 
whole concept of toying with communism is so repugnant to me that 
[ have a very strong prejudice against an individual who deliberately 
puts himself in that position. Now, I can, of course, and I would, 
overlook the youthful indiscretions of a sophomore in college who gets 
an an intellectual fire by everything that comes along and runs off to 
liberal meetings and everything else. I think if we reach back that 
far into a person’s life we would be going way beyond what the chair- 
man had in mind. But if over the course of years an individual has 
continued to have flirtations and associations with movements that 
are suspect or on the Attorney General’s list, I very much doubt 
whether that person is any more fitted for employment under the flag 
of the United States than is the person who is a habitual drunkard 
or from time to time is a wife beater. 

Unfortunately, this former kind of conduct does not carry with it 
the thing that has come to be associated with these other suitability 
grounds—namely the actual commission of a crime and the possibility 
of punishment for the commission of a crime. 

Mr. Porter. If I understand you, Mr. Jones, then you would want 
the distinction made between the man who as a sophomore joined the 
American Students Union and the man who persists in palling around 
with all sorts of suspect people. You are going to make that distine- 
tion. You would not want to leave that, I assume, to the unbridled, 
uncontrolled discretion of an agency head. You would want some 
form of due process of law, I assume; is that correct? 

Mr. Jones. In an administrative proceeding, Mr. Porter, I have 
very considerable doubts as to just exactly what you mean by due 
process and how far it should be brought into being. 

Mr. Porter. You mention these people. They are alleged security 
risks. They have been accused by somebody under some ‘proceeding. 
Have they had a hearing and had a chance to cross-examine the 
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witnesses against them? Would not that be important before any 
man be designated a security risk, in your opinion ? 

Mr, Jones. Well, there again T am afraid this thing has become so 
tied up with a meaning of words I may appear to be evasive and 
splitting hairs with you. 

With respect to a hearing in the full judicial sense of the word, no, 
there has not been a full hearing, and all the information against him 
has not been revealed if it came from confidential sources. Nor have 
confidential informants been brought in for cross-examination and 
confrontation. But in the sense of administratively have they been 
given their just dues, I think in most cases the answer is clearly yes, 
they have been. 

Mr. Porter. Under the limitation of the Wright bill, that kind of 
due process ought to be given before a Government employee is desig- 
nated a security risk officially. 

Mr. Jones. No. Out of all conscience I can’t give you an unqualified 
yes. No. 

Mr. Porter. Let me restate the principle. Do you think he maybe 
ought to be called a security risk unless he had a right to defend 
himself in some reasonable form of due process of law? 

Mr. Jones. Well, let me ask you to look at the present law for a 
minute before I try to answer that. I am not trying to be evasive at all. 
I am trying to be helpful. But I think we have very real problems. 

Mr. Porter. Let me say this. The Constitution says life, liberty, 
and property will be protected by due process of law. Iam now asking 
you 1f you do not think the designation of a man as a security risk 
should also have due process of law. 

Mr. Jones. I think what has happened, Mr. Porter, isthis. We have 
come to associate these designations as a security risk with a degree 
of stigma which is far greater than the stigma that attaches to a 
commission of a good many crimes. Whether this is as it should be we 
have got to leave to the stream of history and the judgments of history 
to decide, but the fact remains that is what we have today. Ifa man is 
designated a security risk he has a real rough time of it from there on 
if it becomes known that is the reason why he was fired from a job. 

Under those circumstances, the individual makes an effort. either 
to establish that he was not guilty or that he has mended his way. 
Or he may make an effort to deceive and to continue to be a security 
risk by giving perjured testimony about what he has done. He would 
do this, ‘of course, if he were a dedicated Communist. In all of those 
circumstances we have stirred up situations to which the Congress 
and courts and the administrative agencies have been responsive in 
different ways. 

Actually, the right of the security risk has been firmly established 
in law and by judicial proceedings growing out of that law. The 
procedures of Public Law 733 have not been overturned. 

Mr. Porrer. Actually, the question I am asking you has not been 
decided by the Supreme Court and I think it is pending there now. 

Mr. Jones. I am not sure which question. 

Mr. Porter. The question whether or not you can be dismissed 
without having due process of law. 

Mr. Jones. It has been answered in one sense, yes. Let Mr. Meloy 
speak to this just a minute. 
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Mr. Porter. The Green case I was thinking of. 

Mr. Mevoy. I would like to call your attention to the Dorothy 
Bailey case which is decided by the Supreme Court by an even deci- 
sion, 4 to 4. In that case the fifth and the sixth amendment were 
both raised. And the Court struck both of those down on the theory 
that the employment and dismissal from the Federal service carries 
no constitutional protection. 

Now, again I want to call your attention to the Cole v. Young 
decision. I will read from it: 

In interpreting the 1950 act it is important to note that that act is not the 
only nor even the primary source of authority to dismiss Government em- 
ployees. The general personnel laws, the Lloyd-LaFollette Act, the Veterans 
Preference Act, authorize dismissals for such causes as will promote the effi- 
ciency of the service and the ground which we conclude was the basis for 
petitioner’s discharge here, a reasonable doubt as to his loyalty was recognized 
as a cause for dismissal under these procedures as early as 1942. 

Now, under this is a quotation of both laws, the citation to it. 
I must presume that the Supreme Court knew the procedural pro- 
tections in the Lloyd-LaFollette Act. The Lloyd-LaFollette Act 
provides for a letter of charges, an opportunity to answer and dis- 
missal, no hearing and no appeal rights. 

Now, to me you read the Badley case, which is decided directly on 
the constitutional issues and then we get to the Cole v. Young case. 
I cannot help but conclude that the Supreme Court in these two cases 
clearly says that the right to dismiss an employee from the Federal 
Government does not carry constitutional protections. I cannot 
reach any other conclusion. 

Mr. Porrrer. May I ask one other question, though? I understand 
the Attorney General is not appearing before this committee because 
he wants to wait until the Green case is decided by the Supreme 
Court. Would you explain how that is involved here ? 

Mr. Metoy. Yes. The 7'ay/or and Green cases go on a different 
theory. Taylor and Green are employees of contractors with the Gov- 
ernment. They are not Government employees. It will be interesting 
to see when the Supreme Court comes down with their decision whether 
they make that distinction between contractor employees and Federal 
employees or whether they weave the two in in some way as an affinity. 
I think it will be interesting when those two cases come down and will 
probably settle more law than we have in these two. 

Mr. Porrer. Why would this be a reason for the Attorney General, 
though, not taking the stand on this bill? 

Mr. Metoy. I think you would have to ask the Attorney General. 
I don’t know. 

Mr. Fotry. Will the gentleman yield? 

Mr. Porter. Yes. 

Mr. Forry. I would like to ask, Mr. Jones, what your position is 
on H.R. 6846 and H.R. 6855, the Wright Commission’s legislative 
proposals ¢ 

Mr. Jonrs. Mav I answer that in a word, sir? 

Mr. Forry. Yes. 

Mr. Jones. I think that both bills have a great many faults. 

Mr. Forry. Would you provide this committee and me personally 
with your analysis and recommendations concerning those faults? 
I would like to have them. 





FEDERAL EMPLOYEES SECURITY PROGRAM 267 


I want to ask you, who is toying with communism in the Govern- 
ment concerning these 74 people referred to by Mr. Porter? You 
have referred to ) toy ing with communism. I do not believe anybody is 
toying with communisin, are they, in the Gov ernment, Mr. Jones? 

‘Mr. Jones. I didn’t say that. 

Mr. Fotry. You said “toying with communism.” 

I want to ask this one question. As I understand your testimony 
there is a little gap in our law today, is that right, a group of people 
that cannot be reached under existing law or existing regulations / 

Mr. Jones. Yes. 

Mr. Fotry. And could you just state for my better understanding 
a definition of that gap? 

Mr. Jones. That gap is concerned with the individual who was re- 
stored to duty after dismissal as a security risk, who was not suscep- 
tible of further security action, or could not have further proceedings 
brought against him on reasonable grounds of doubt as to loyalty. 

Mr. Fouey. W hy cannot further proceedings be brought against 
him ¢ 

Mr. Jones. I don’t know that they can’t. I am saying that so far 
as we know it has not happened. I can only presume that the reason 
it has not happened is because there has already been an adjudication 
on loyalty grounds and that it is the administrative position of the 
agency he ad that there does not exist reasonable doubt as to loyalty. 

Mr. Foxey. It is fair to say, Mr. Jones, that the so-called gap then 
is not genuinely and basically and fundamentally a gap because they 
could probably be tried? They have not been charged with disloyalty. 
As you say, the agency heads have not brought this action, but this 
action, since it has not been brought could have been brought ? 

Mr. Jones. I don’t know that it couldn’t have been brought, sir. 
I say in one case that I do know about, the administrative decision 
would be not to bring any further proc eedings against the individual 
on loyalty grounds because we would doubt that there was any ground 
for proving disloyalty to the Government. That does not, however, 
get us out of the situation that the Congress may choose to enact a 
statutor y definition which says that this kind of an individual is un- 
suitable for Government employment. 

Mr. Fotry. Are you recommending that, sir? 

Mr. Jones. I am not recommending that, sir; no. Neither am I 
recommending against it. I think that is a matter which we in the 
executive branch can simply explain or talk about in response to con- 
gressional inquiries. I am not sure we should make a recommendation. 
I think it is a matter for Congress to decide. It is a matter of na- 
tional policy whether they w ant to enact it and whether in the light 
of all evidence, which includes testimony from the chief law officer of 
the Government, the Attorney General, that kind of statutory enact- 
ment would hold up if it were enacted. I am sure this committee 
and the chairman do not wish to enact a bill which will be declared 
unconstitutional or a nullity because we can’t administer it. 

May I address a question to the Chair, Mr. Foley, at this point? 

Mr. Fotry. Go ahead. 

The CHatrmMan. Yes. 

Mr. Jonxs. May I ask, Mr. Chairman, that there be inserted in 
the record at. this point and distributed to the committee two tables 
that the Civil Service Commission has prepared ? 
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The first is headed “Removal and Appeal Procedures, as required 


by Public Law 733.” 


This gives step by step exactly what happens to an individual who 


is discharged as a security risk. 


The second is headed “Removal and Ap 


eal Procedures” as required 


by, first, the Lloyd-LaFollette Act and the Commission’s regulations 
issued thereunder, and, second, the Veterans Preference Act and the 
Commission’s regulations issued thereunder. 

These I believe will help to answer a number of the questions which 
members of the committee have raised not only today but in connec- 
tion with questioning of other witnesss on exactly what the procedural 


steps are. 


If the hour permitted I think it might be useful at some time to 


go into this step by step 


with the committee. 


But I don’t believe the 


time will permit today, but I would like to introduce them into the 


record. 
The CHamman., Very well. 


(The information referred to follows:) 


U.S. Crvii SERVICE COMMISSION 


Removal and appeal procedures as required by— 





The Lloyd-La Follette Act and the 
Commission’s regulations 


(1) The employee must be given an advance written 
notice of proposed action which states the 
charges against him specifically and in detail. 


(2) The employee must be allowed a reasonable time 
for making a written answer to the notice of 
proposed action and for furnishing affidavits 
in support of his answer. 


(3) The agency must consider the answer submitted 
by the employee. 

(4) The agency must give the employee a written 
decision which contains the reasons for the ac- 
tion, the effective date of the action, and a state- 
ment of the employee’s appeal right to the Com- 


mission. 

(5) The employee is entitled to appeal to the Com- 
mission within 10 days after the effective date 
of the removal. 

(6) The Commission reviews only the procedures 
except where the removal was made for politi- 
cal reasons or resulted from discrimination be- 
cause of marital status or physical handicap. 


The Veterans’ Preference Act and the 
Commission’s regulations 


(1) The employee must be given an advance writ- 
ten notice of proposed action at least 30 days 
in advance of ti ~ effective date of the action. 
This notice must state the reasons for the 
proposed action specifically and in detail. 

(2) The employee must be allowed a reasonable 
time for answering the notice of proposed 
action in writing or personally (which means 
orally) or both personally and in writing, 
and for furnishing affidavits in support of 
his answer. 

(3) The agency must consider the answer sub- 
mitted by the employee. 

(4) The agency must give the employee a written 
decision which contains the reasons for the 
action, the effective date of the action, and 
a statement of the employee’s right to appeal 
to the Commission. 

(5) The employee is entitled to appeal to the Com- 
mission within 10 days after the effective date 
of the removal. 

(6) The Commission investigates the adverse ac- 
tion, affords the appellant a hearing, and 
makes a written decision containing findings 
and recommendations covering both the pro- 
cedures and the sufficiency of the reasons for 
the removal. 
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Removal and appeal procedures as required by Public Law 733, 81st Ceng., 
approved Aug. 26, 1950, when the employee— 








| Is a citizen and is a permanent or indefinite em- 
Has not completed a probationary or trial period | Le who has completed a probationary or trial 
perio 
| 
| 


(1) The agency head may summarily suspend an 


(1) The agency head may summarily suspend an 
employee when deemed necessary in the in- 


employee when deemed necessary in the 


terest of national security. interest of national security. 
(2) To the extent that the agency head determines | (2) The agency must give the employee within 30 
that the interest of the national security per- | days after his suspension a written statement 


mits, the employee shall be notified of the 


of the charges against him which must be 
reasons for his suspension. 


stated as specifically as security considera- 
tions permit. This notice may be amended 
within 30 days of issuance. 

(3) The employee shall have an opportunity to sub- | (3) The employee is entitled to answer the charges 


mit any statements or affidavits within 30 days and to submit affidavits within 30 days after 
after such notification to show why he should the notification is issued (plus 30 days ad- 
be reinstated or restored to duty. ditional time if the notice has been amended). 

(4) The agency head, following investigation and | (4) The employee is entitled to a hearing at his 
review, may terminate the employee if he request before a duly constituted agency 
deems such action necessary or advisable in the | authority for this purpose. 


interest of national security. 
(5) The employee is not entitled to an appeal to the | (5) The employee is entitled to a review of his case 
Commission as the decision of the agency head by the agency head or his designee before 
is ‘‘conclusive and final.” adverse action is made final. 
(6) The employee is entitled to a written statement 
of the decision of the agency head. 
(7) The employee is not entitled to an appeal to the 
Commission as the decision of the agency 
head is ‘‘conclusive and final.’’ 





Mr. Fotry. I have one question. Do you think an emergency exists 
in this field today under existing law and regulations ? 

Mr. Jonegs. I don’t know, Mr. Foley, and I can’t answer this ques- 
tion for this reason 

Mr. Fotry. You cannot say there does exist an emergency and there 
does not exist an emergency, is that right ? 

Mr. Jones. There exists a problem, obviously, or this committee 
would not be sitting here. 

Mr. Fotry. The reason I selected the word “emergency” is because 
that has been positive here from time to time and you as the head 
of the Civil Service Commission I feel should be made aware of the 
use of that word in connection with this undertaking by the commit- 
tee. I wanted to get your personal view on that particular point. 

Mr. Jones. I can’t give you a categorical answer because I just don’t 
know enough. If there is an emergency it must center in either the 
people restored as a result of Cole v. Young on the rolls or other 
people like them who cannot be reached under present law. Now, I 
don’t know. 

Mr. Fotey. Thank you. 

Mr. Jones. I am not trying to be evasive but truthful. 

Mr. Fotry. Mr. Chairman, I want to make one last request again, 
that Mr. Jones present us with his views on H.R. 6846 and H.R. 6855. 

The CHatrman. Very well. 

Mr. Jones. May I say, Mr. Foley, I believe the committee has made 
a formal request for views on that legislation and it is in the process of 
being channeled through in the regular procedures. 
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Mr. Jowansen. Mr. Chairman? 

Mr. Porrer. I have one more question. 

The Cuatrrman. Mr. Johansen. 

Mr. Porrer. I have one more question, Mr. Chairman. I believe 
I have the floor. 

The Cuarrman. All right, sir. 

Mr. Porter. Can you help this committee get hold of the informa- 
tion about these 109 employees? I understand there has been con- 
siderable inquiry made. If it must be held in confidence to avoid 
identification we will understand that. But I would like to have a 
better picture of the allegations against them, where they work, who 
they are, so we can get an idea of what is involved. 

Mr. Jones. I cannot assist you in that, Mr. Porter, no. 

Mr. Porter. You cannot help us with the agency heads, is that the 
answer to the question ? 

Mr. Jones. I cannot, no. I think the nature of the information 
in each of these cases very clearly falls under President proscription. 
It goes back over a very long period of time as to its availability as 
to Congress. 

Mr. Porrer. I understand as to the names. I am thinking of the 
type of allegations so we can see what is involved. 

Mr. Jones. I do not believe there would be any objection to any 
one of the agencies illustrating, as I attempted to illustrate this morn- 
ing in talking about the case in the Civil Service Commission. In 
fact, I was under the impression, perhaps incorrectly, that in connec- 
tion with the testimony of the Post Office Department either in open 
hearing or in executive session, the Post Office representative was pre- 
pared to give an indication of the kinds of things that are bothering 
them, which are the same kind of things that are bothering the chair- 
man and Mr. Rees. 

Mr. Porter. You, yourself, are not familiar with the cases? 

Mr. Jones. Not familiar with any except our own case. 

Mr. Porrer. Or in position to help us get this information ? 

Mr. Jones. I am not, sir, because the line of executive branch pro- 
scription on that is so clear that I could not assist. 

Mr. Porter. Thank you very much. 

Mr. JonHansen. Mr. Chairman ? 

The CHairRMAN. Mr. Johansen. 

Mr. JowaAnsen. I would like first of all to ask the chairman and 
the Chairman of the Civil Service Commission if it is possible, in 
view of the lateness of the hour, for these witnesses to return for a 
few minutes tomorrow morning ¢ 

The CuHartrRMAn. Can you dothat, Mr. Jones? 

Mr. Jones. Mr. Chairman, I cannot. I have to go out of town this 
afternoon for a series of commitments in Pittsburgh tomorrow. I 
will be available to the committee by mid-morning Friday. Or I 
could be available early next week. I have to be on the Senate side 
next week on Thursday, I think it is. I am not sure; Wednesday or 
Thursday. But I have no commitments to be before Congress other 
than that next week, to the best of my knowledge. 

Mr. Jonmansen. May I ask that these witnesses be scheduled at a 
mutually agreeable time next week ? 

The CuatrmMan. Will next Tuesday suit your convenience ? 
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Mr. Jones. I can come on Tuesday. 

The Cuamman. You do not have any other engagements that will 
prevent your coming next Tuesday / 

Mr. Jones. No, sir, nothing that cannot be canceled. There are 
some other things but they are unimportant. They can be canceled. 

Mr. Jouansen. With that appearance in mind, Mr. Commissioner, 
1 wonder if when you do appear, and I hope you may be permitted to 
do it in a brief but uninterrupted statement, I wonder if you could 
elaborate on what I understood to be an early statement in your testi- 
mony, to wit, that the Commission and the Government in your judg- 
ment have a problem in this area and it would be, I think, most help- 
ful to the committee, and I know it would be to me if you could de- 
fine that problem and pinpoint the specific area and details of that 
problem. 

Mr. Jones. I can do that right now, sir, and then expand the re- 
marks if you wish. 

Mr. JoHANSEN. If you do that with the understanding that it will 
be expanded, and then I would like to make one other comment to 
you before we adjourn. 

Mr. Jones. Right. The problem is a two-headed problem. The 
first head of the thing is that the Congress has expressed concern 
about this issue through the introduction of legislation on which we 
are now testifying this morning. That is our first problem. We are 
trying to be helpful in getting a full understanding of what is in- 
volved as the Congress tackles that problem. 

The second head of the problem is the question which has arisen in 
the minds of a number of administrative officials as to whether there 
exists today any suflicient indication of congressional intent as to 
denial of employment on grounds of suitability that would permit 
the agencies to move against individuals who do not fall into these 
easily defined and longstanding categories, including the category of 
loyalty. 

‘Mr. Jouansen. The purpose of my request, Mr. Chairman, is be- 
cause the focal point of attack on the proposed legislation and I 
would think it would be implicit with respect to the so-called Wright 
bill, is the allegation that there is no need whatsoever for this legis- 
lation. That is a perfectly legitimate issue that is raised and one that 
I think ought to be fully explored and I hope that you can contribute 
to the answer. 

Now, that leads to my second point which I hope you may have in 
mind with reference to your future appearance. I share with the 
gentleman from Oregon the regret that we do not have more specific 
information as to the type of problems connected with these in- 
dividuals restored to the rolls as a result of the Co/e decision. It is 
my hope that we can get that information. Regardless of that, how- 
ever, we do have certainly in the Cole case very considerable know]- 
edge as to the type of situation and problem and in your discussion 
of the overall problem and of the need for this or some other correc- 
tive legislation I wonder if you can address yourself to that question in 
terms of the Cole case, having in mind the question of whether Mr. 
Cole was proceeded against in a wrong manner, whether it was an 
error in administrative judgment, or whether it is a situation which 
arises from unavailability of statutory authority to dispose of Mr. 
Cole in view of the Supreme Court decision. 
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In other words, ought we to be able to do something with regard 
to Mr. Cole and can we do something now in view of the Cole deci- 
sion not with regard to him but that type of case and if we cannot 
ought we to be able to do something, and if we ought to be able to do 
something, what legislation is needed to enable us to do it. 

It is that area of discussion that I am most interested in having 
your contribution on. 

Mr. Jones. That is an extension of the line along which I was pro- 
ceeding this morning, Mr. Johansen. I will be glad to continue that 
or I can go into it now if the committee wishes. 

Mr. JoHAnsEN. I think that we probably will not have time now but 
if you could, and relate it specifically to the type of situation repre- 
sented by the Cole case, I think there we would be dealing with 
specifics. 

The Cuatrman. I might state to the gentleman that the Chief 
Postal Inspector will be here tomorrow and he will give us informa- 
tion on about 60 cases where the employees had to be restored since 
this Cole v. Young decision. I think his testimony will be very in- 
formative about these individuals we propose to ask him about. 

It is now noon. You come back next Tuesday morning at 10 a.m., 
Mr. Chairman. 

Mr. Jones. Next Tuesday morning at 10 a.m. 

The Cuaimman. Thank you very much. 

The committee will adjourn until 10 a.m. tomorrow when the Chief 
Postal Inspector will be here. 

(Whereupon, 12:01 p.m. Wednesday, June 3, 1959, the committee 
recessed to reconvene at 10 a.m. Thursday, June 4, 1959.) 
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THURSDAY, JUNE 4, 1959 


House or REPRESENTATIVES, 
ComMITTEE ON Post OFFICE AND CIVIL SERVICE, 
Washington, D.C. 

The committee met, pursuant to adjournment, at 10 a.m., in room 
215, Old House Office Building, Hon. Tom Murray (chairman) 
presiding. 

The Cuarrman. The committee will be in order. 

Hearings will be continued on the various employee security bills, 
H.R. 1870, H.R. 1161, and companion bills. 

The witness this morning is the Chief Inspector of the Post Office 
Department, Mr. David H. Stephens. We are very glad to have you 
with us this morning, Mr. Stephens, and we will be glad to hear from 
you. 


STATEMENT OF DAVID H. STEPHENS, CHIEF INSPECTOR, U.S. POST 
OFFICE DEPARTMENT 


Mr. SterHens. Thank you. 

Mr. Cuairman. I have no prepared statement ; however, I am avail- 
able to discuss the matter that is before you to the extent that you 
may wish. 

The Cuarrman. You may proceed in your own way to discuss the 
legislation pending and your views on it. We would also be interested 
in any cases where the employees have been restored as a result of this 

case of Cole v. Young by the U.S. Supreme Court. 

Mr. Sreruens. Mr. Chairman, at the time of the decision in Cole v. 
Young the Post Office Department was employing approximately 
508,000 persons. 

The C HAIRMAN. How many did yousay ? 

Mr. SrerHens. 508,000, approximately. Among those positions, 
just a few less than 3,000 positions had been designated as sensitive 
as such. The Post Office Department was not designated as a sen- 
sitive agency in Public Law 733. However, with the execution of 
Executive Order 10450 the Department did set up a plan and estab- 
lished regulations for the handling of security cases as positively dis- 
tinguished from suitability cases under the terms of this Executive 
order. 

Asa result of the Cole v. Young decision, 56 employees were restored 
to their former positions. Since that date 11 or 12 have retired or 
resigned leaving 44 of the number restored still on the rolls. Those 
people of course were paid back salaries over the period of time they 
had been separated; compensated for the difference between any 
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earnings they may have realized and what would have been their 

normal salary, and they remain on the rolls today. They are in cur- 
rently classified nonsensitive positions and we find no suikek of deal- 
ing with those cases under existing laws and regulations. 

In brief, that is our position of this moment with respect to those 
who were restored, who had been separated or removed under the 
previous security program. 

Mr. Lestnsxi. Mr. Chairman. 

The CHatrman. Mr. Lesinski. 

Mr. Lestnsxr. Mr. Stephens, has the Post Office Department 
(worked out any language in support of the bills or in opposition to 
them? 

Mr. Stepuens. I think the Department has made a statement rela- 
tive to Mr. Murray’s and Mr. Rees’ bill. I think that they have under 
study other bills which have been submitted and on which no reports 
have as yet been made. 

Mr. Lestnsx1. In other words, there is no rush for this bill? 

Mr. Sterpuens. If you are asking my opinion, I am saying that we 
have 44 employees restored to their previous positions concerning 
whom we find no method of further dealing with their cases. 

Mr. Lestnsxr. You intimated that 44 are still on the rolls and then 
you say that the Department is studying. How long have you been 
studying, we want to know. 

Mr. Steruens. I said we are studying some of the legislation that 
has recently been presented. I believe that a report has been made 
generally favorable to Mr. Murray’s bill. 

Mr. Lestnsx1. We have to study a subject here that takes years to 
emerge and Congress is given 5 minutes to decide upon. What are 
you people doing? You say you are still studying it. 

Mr. StepnHens. No, I didn’t say that. Again, I said we are study- 
ing some of the recently proposed legislation. I believe a report has 
been submitted by the ‘Department generally favorable to the intent 
of the initial bill before this committee. 

Mr. Lestnsxki. That isall, Mr. Chairman. 

The CHarrmMan. Would you care to discuss any of these cases you 
referred to without calling the names? Do you desire to do so? 

Mr. Stepnens. Mr. Chairman, I would like to tell you, to make very 
clear to this committee, that in the handling of all cases falling pos- 
sibly in the category of those described in this Executive order and 
in the public law, our regulations made it quite clear that any that 
might be handled under the normal civil service procedures relating 
to Suitability or otherwise would be so handled, and only those cases 
which it appeared could not properly be handled in that manner 

were handled through charges issued under the Executive Order 
10450. These were cases clearly relating to security, to admitted 
membership, a couple of cases at least, and to substantial evidence of 
affiliation with the Communist Party or front organizations. 

Mr. Porter. Admitted membership in the Communist Party ? 

Mr. SterHens. Yes, sir. 

Mr. Porter. These cases include admitted members ? 

Mr. Sreprens. At least two of them were admitted members. 

Mr. Porter. Are admitted members ? 

Mr. Srepuens. Were admitted members, yes. 

Mr. Porter. At the time? 
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Mr. Steruens. At the time of their employment, yes. 

Mr. Porrer. Are you aware that that is against at least two laws, 
both the Hatch Act and the Internal Security Act of 1950? 

Mr. STEPHENS. Yes. 

Mr. Porter. Why were they not discharged on the basis of those 
laws? 

Mr. SrerHens. They were previously cited under the loyalty pro- 
gram. Their cases were adjudicated under the old Executive Order 
9835. They were, at least in some of these cases—you understand I 
am not citing them by number—restored to duty. 

Their cases were again evaluated under the terms of Executive 
Order 10450, and they were cited in charges as security risks. 

Mr. Porrer. I interrupted the gentleman. I want to pursue this, 
but I want to do it on my own time. 

The CuairMan. Go right ahead. 

Mr. Sreruens. I appreciate your question. 

Mr. Porrer. In other words, are you telling the committee that 
members of the Communist Party were on the employee rolls of the 
Post Office Department and could not be fired under the Internal 
Security Act of 1950 or under the Hatch Act? 

Mr. SrerHens. I say that they had remained on the rolls in spite 
of efforts to separate them. 

Mr. Porter. Why? 

Mr. Srernuens. In the first place, the cases were adjudicated under 
the terms of Executive Order 9835. 

Mr. Porrer. Why was it necessary to do that? Why not just look 
to the two laws that say they are not to be there and throw them out 
under those laws? 

Mr. Sreeuens. I am talking about older cases and cases in which 
they had been restored to the duty. 

Mr. Porter. You mean prior to the enactment of the Internal 
Security Act of 1950? 

Mr. SrePHens. Possibly, yes, at least in one or two cases. 

Mr. Porter. But none of the 44 is a member of the Communist 
Party to your knowledge? 

Mr. SterHens. I could not say that they are not. 

Mr. Porter. However, if they were they could be thrown out under 
the existing law and they would be thrown out. 

Mr. SrerHens. If we had unclassified positive evidence to present 
in such a circumstance, yes. 

Mr. Porter. Not only could, but would be thrown out. 

Mr. SterHens. Would be. 

Mr. Porter. So in your opinion, since we can assume that the Post 
Office would carry out the law, there isno Communist in this list of 44? 

Mr. Srepuens. I say that there are people in this list of 44 who 
have been charged with Communist affiliation, or as 

Mr. Porter. I have been charged with that. 

Mr. SrerHens (continuing). Similar security risks; with being 
members of other front organizations; with activity which identified 
them in our opinion as security risks. 

Mr. Fotry. Would the gentleman yield for one question on that ? 

Mr. Porter. Yes. 
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Mr. Forry. If you had reasonable doubt as to the loyalty of these 
particular individuals could you today remove them from their 
positions ? 

Mr. Sreruens. I think, Congressman Foley, that there are some 
cases in which it has been demonstrated that we cannot act adequately 
under the present legislation. 

Mr. Fotry. My question is even though the evidence would show 
or provide a basis for a reasonable doubt as to their loyalty, you say 
anid existing law you could not remove them ? 

Mr. SreruEns. I think there is a percentage of cases in which you 
cannot, yes, sir. 

Mr. Fotry. Why? 

Mr. Steruens. I think because of the standards of proof primarily. 
Circumstances of course will vary in these cases, but it is quite evi- 
dent that we had a number of people in Government who had been 
charged as to their loyalty and had been restored to the rolls, who 
were on the rolls at the time of the issuance of Executive Order 10450. 

Mr. Porter. Does the gentleman mean that just the charge alone 
should be enough to throw them out? 

Mr. Sternens. I beg your pardon ? 

Mr. Porter. You said they have been charged, but they have been 
adjudicated disloyal beyond a reasonable doubt ? 

Mr. Srepuens. Their cases were adjudicated and they were re- 
turned. 

Mr. Porter. They were adjudicated not to be disloyal beyond a 
reasonable doubt ? 

Mr. StepHens. That is right. 

Mr. Porrer. You do not think those people should be kicked out 
of the Government, do you? 

Mr. Srerpuens. It is my considered opinion that all of those who 
were charged under Executive Order 10450, of the cases I mentioned 
were security risks, and were not entitled to the privilege of employ- 
ment. 

Mr. Porter. It is your opinion that any security risk in a nonsen- 
sitive job, which is all we are talking about here, should not be al- 
lowed to serve with the U.S. Government? 

Mr. SrerHens. It is my opinion that certainly any security risk 
should not serve in any capacity of the Government. 

Mr. Porter. Why? Would youexplain that? 

Mr. Srernens. I believe the Executive order described it much 
better than I could, that employment in Government is considered 
to be a privilege, and if security means anything in government, then 
I believe that it should apply equally to sensitive and nonsensitive 
positions. 

Mr. Porrer. We are talking about people who have aunts in Al- 
bania or who get drunk and talk a lot, people who have doubtful 
associations, but not amounting to disloyalty ? 

Isn’t this the kind of case we are talking about? 

Mr. Stepuens. Not so far as I am concerned. 

Mr. Porter. Will you tell us? You are familiar with these. 

Mr. SterHens. The cases that you mentioned would be handled by 
us, I believe, as they have over the years, as suitability cases. 

Mr. Porter. In other words, there are other bases such as suitabil- 
ity, the Lloyd-LaFollette Act, or the Veterans Preference Act. 
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Mr. Srepruens. There is no question about that. I am only saying 
that there is a percentage of cases in which experience has shown cur- 
rent legislation and statutes are inadequate. 

Mr. Porter. That is what I am getting at. These 44 you have con- 
sidered acting under suitability, under Lloyd-La Follette, and under 
the Veterans Preference Act? 

Mr. SrerHens. Absolutely. 

Mr. Porrer. And you find you cannot touch them ? 

Mr. SterpHens. Absolutely. 

Mr. Porter. Would you tell us what kind of people are they? I 
don’t mean the names or any description. What are the charges 
against them? Who are these people and how are they, if they are, 
hurting the Government at this time by continuing in employment! 

Mr. JOHANSEN. Would the gentleman yield? 

Mr. Porter. I would like to have an answer and then I will be glad 
to yield. 

Mr. Srepuens. Again I say that circumstances may vary, but if in- 
dividuals have shown an inclination to associate with groups whose 
loyalty to the Government is questioned, if they have been affiliated to 
the extent that they may be subjected to pressures in the handling of 
confidential and other material, we oe consider them to be a se- 
curity risk. 

Mr. Porter. I assume that all this is not just based on allegations 
or charges, but you mean after this has been adjudicated by a fair 
hearing ¢ 

Mr. SterHens. That is right. 

Mr. Porter. In other words, you would insist that there be a fair 
hearing and these things be established, not merely alleged. 

Mr. SrePHens. Each of these people was formally charged in spe- 
cific detail. Each of them was offered and most of them availed them- 
selves of the opportunity of a hearing. 

Mr. Porter. What kind of a hearing? Witnesses were produced 
there against them ? 

Mr. SrepHens. In many cases witnesses were produced. 

Mr. Porter. In all cases? 

Mr, SrepHEns. In any case where a witness was available to us, 
where we could east bring them before the hearing board, or 
where the witnesses were not those who are properly identified as con- 
fidential sources they were produced. 

Mr. Porrer. And in the other cases was there an attempt made to 
et the information specifically before the person so he knows what 
e is charged with ? 

Mr. Sreruens. We attempted in every manner to get all of the in- 
formation and present all of the evidence that could properly be ob- 
tained. 

Mr. Porter. In other words, Mr. Stephens, you would not object to, 
and in fact you would insist on, legislation along this line having in the 
provisions for a fair hearing so that before a person is called a security 
risk he has an opportunity to defend himself ? 

Mr. Steruens. I think anybody who is charged with security should 
be given every opportunity, yes, to present his case. 

Mr. Rees. Mr. Chairman. 

Mr. Porter. I yielded to Mr. Johansen. 
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Mr. Ress. Just one question. 

These approximately 44 people we are talking about in all likelihood 
would have been separated from the Gover nment if the agency was de- 
clared to be a sensitive agency ? 

Mr. SterHens. Yes, sir; I definitely believe so. 

Mr. JoHAansEeN. Mr. Chairman. 

Mr. Porrer. I am not through, but I will be glad to yield to you. 

Mr, JonHansen. I just want to ask one question subject to an objec- 
tion by the chairman. 

If the chairman objects to this question, I will withdraw it. 

Mr. Stephens, would you feel a greater freedom in discussing this if 
we were in executive session? Would you be able properly to be more 
specific, not in terms of identity, but as to types of cases and problems 

Mr. Srepuens. My personal opinion is that the types of cases are 
fairly well known through the charges that have been issued and some 
of which have been public ized. 

Mr. JoHansen. I am not sure that the committee is familiar with 
them and I have been troubled all along by the fact that we have been 
shadowboxing with statistics instead of hav ing a clear understanding 
of the type of problem we are dealing with, and it would be my hope, 
Mr. Chairman, that we might hear this witness in executive session in 
order to get down to cases. 

Mr. Stereuens. I would like to say to the Congressman that I want 
to be as frank as possible about this subject. 

Mr. Jou ANSEN. I am sure of that. 

Mr. SrerHens. I am sure you know that we have tried to main- 
tain a respect for the welfare of all employees and not expose them or 
their families unnecessarily to embarrassment. There is some in- 
formation which is privileged and classified which I would be unable 
to reveal under any circumstances, I believe, and I am quite willing 
to discuss to that extent in any way you wish the problem that we 
feel we have. 

Mr. Jonansen. We are anxious and I know all of the members are 
anxious to know the type of the problem we are dealing with so that 
we can pinpoint the allegations of need for this legislation. 

Mr. Porter. May I comment on that, Mr. Chairman? 

The Cuarrman. Are you through? 

Mr. JoHANSEN. Yes. 

Mr. Porter. I think the gentleman has answered it. I agree we 
want to get all the information we can properly, but as far as the cases 
20 themselves, he is bound under executive privilege not to go further. 
We are not interested in the names, anyway. We are interested in 
the type of cases which the gentleman says he can tell us about. 

Mr. Jonansen. I hope that that will be developed and if it cannot 
be developed in open hearing I certainly will move that we go into 
executive session. 

Mr. Porter. And I will support it if we cannot get it that way, but 
the gentleman I think has said that he can tell us about the type of 
cases because it has been publicized. 

The Cuarrman. You do not want to mention the name, but the 
charges and so forth. 

Mr. JoHANSEN. No, no; the types of charges, something specific. 

Mr. Porter. May I continue? 


The Cuatrman. All right. 


| 
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Mr. Porter. You said there are about 3,000 sensitive employees? 

Mr. SterHeNs. There were about 3 ,000 positions which had been 
designated as sensitive. 

Mr. Porrrer. Did you have anything to do with the designation of 
these? Are you familiar with the standards used in designating them ? 

Mr. SterHens. Yes, generally. The positions were designated as a 
result of staff consideration. 

Mr. Porter. Was there great difficulty in determining which posi- 
tions were sensitive and which were not? 

Mr. SterPHEns. I would say to you generally that we selected those 
positions as sensitive initially in which the occupant would have reg- 
ular, continuing access to classified material or information of that 
general category. 

Mr. Porter. But the selection was not too difficult to determine who 
did and who did not? 

Mr. Srepuens. I think the matter of deciding what is and is not a 
sensitive position is difficult, yes. I say it is in the postal service for 
the reason that the postal service handles daily large volumes of clas- 
sified material through the regular, certified, and registered mails. 
The sanctity of the seal on mail we all understand, but ‘still the postal 
service is subject to casualties and although we are very proud of 
the fact that we believe the integrity of the postal employees will 
compare very favorably with any group anywhere, still we have de- 
falcations, so to say who might have access to classified material on a 
continuing basis is not in my opinion easy to determine, no. 

Mr. Porrer. Would you then recommend that more people be put 
into sensit ive classification ? 

Mr. Sreruens. I would say to you that if we are to continue to be 
confronted with the problem where an individual that we firmly be- 
lieve is a security risk must be retained in employment because his 
position is not designated as sensitive, serious consideration should be 
given to design: ating more of them. 

Mr. Porrer. However, you would not want to leave the impression 
here, Mr. Stephens, that the integrity of the seal is the only safeguard 
we have in connection with protection of the mail ? 

In other words, the post office has many systems of checking up on 
employees to make sure that they hold to the integrity of the seal, 
is that not correct ? 

Mr. StreruenNs. That is true. 

Mr. Porrer. You are part of that system, are you not? 

Mr. Srepuens. That is true, and I have also said that the character 
of employees is a part of that system. I believe that the great mass 
of these employees are absolutely reliable and, incidentally, 1 don’t 
think they are much concerned about the type of security law that 
might be devised. 

Mr. Porrer. No. 

Now, let’s get back to the 44. They are the ones you are primarily 
concerned about now, because they are the people who are alleged to 
be security risks ? 

Mr. SterHens. That is the number we restored. 

Mr. Porrer. Yes, that is the number who are still there right now, 
Do you believe that they are a danger right now to the operations of 
the post office ? 

Mr. Srepuens. I consider them a securtiy risk. 
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Mr. Porter. Have they been adjudicated security risks? 

Mr. SrerpHens. Yes, sir. 

Mr. Porter. Not just alleged? They have had a hearing and it has 
come out? 

Mr. SrerHens. Oh, yes. 

Mr. Porter. How many are association cases, how many are people 

who talk too much, and how many are people who march in the wrong 
parades, join the wrong organizations, or have a mother who is a 
member of the Communist Party ¢ 
Can you break them down like that ? 
Mr. ee I can’t break them down like that, but I can answer 
your question in this way : that I believe that I have reviewed each and 
every one of these security cases and I think I can assure you and this 
committee that there was substantial evidence, not mere association, 
as is sometimes alleged, but charges of a substantial nature which 
formed the basis of the action in each and every one of these cases. 

True, there were a number of them who were, according to our 
best information, reliable information, members of organizations 
which had been designated as disloyal. I am speaking of the At- 
torney General’s list; those that have been identified by the House 
Un-American Activities Committee, and so forth. To break them 
down as to categories I do not know that I could do so, but I can tell 
you that in each and every one of those cases there was more than 
just incidental evidence. 

Mr. Porter. I would hope so, but does it amount to a reasonable 
doubt of loyalty ? 

Mr. Sreruens. In some cases, yes; in all cases security. 

Mr. Porter. In all cases? 

Mr. Sreruens. In all cases they amounted to a security risk in our 
considered opinion. 

Mr. Porter. You say there are some cases that amount in your 
opinion to a reasonable doubt as to loyalty ? 

Mr. SrepuHens. Yes. 

a r. Porter. Then why haven’t those cases been handled under suit- 
ability ? 

We had the chairman of the Civil Service Commission in here yes- 
terday and he told us that that was a basis, and his lawyer sat right 
beside him. Why has not the Post Office used it ? 

Mr. Steruens. The Post Office has used that method in each and 
every proper case over a long period of years, long before the security 
procedure, and we made a specific point, as I earlier mentioned, of 
not under any circumstances citing under the security order any case 
that could properly be handled under suitability, the Lloyd-LaFol- 
lette Act, or others. We believe, as earlier stated, that there is a 
percentage of cases in which by experience, and the record seems to 
prove clearly, the legislation now available to us is inadequate. You 
might say that generally it is, but there are some cases, certainly 
those that were adjudicated previously under the old loyalty pro- 
gram who are still on the rolls 





Mr. JoHanseNn. Under what law? 
Mr. Sreruens. Under the old loyalty act and Executive Order 9835. 
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Mr. Porter. I still do not understand why if these cases show a rea- 
sonable doubt as to loyalty you do not proceed against some of these 
44, or whatever the number is, on the suitability basis. 

Mr. StennENS. Because we have explored each and every one of 
those cases and find that apparently there is inadequate basis to handle 
them under the provisions of suitability. They are not suitability 
cases as such. 

Mr. Porrer. In orther words, you can not prove reasonable doubt 
as to loyalty? 

Mr. SteruHens. The possibility could be proved under arrangements 
to identify classified informants. 

Mr. JouanseN. In other words, one of the bases of your difficulty is 
that it would involve disclosure of confidential informants? 

Mr. Sreruens. There is no question about it, Congressman, in some 
cases. 

Mr. JoHansEN. And that is the thing that ties your hands? 

Mr. Sreruens. I would say that generally in these cases we would 
have to divulge information which has been classified in the interest 
of national security. 

Mr. Porter. In other words, to make out the disloyalty case you 
disclose confidential informants. I didn’t know there was any regula- 
tion in any Government agency requiring that at a hearing. Is that 
what you are telling me? 

Mr. SterHeNs. Requiring what? 

Mr. Porrer. You are saying that if you wanted to make out the 
case under suitability you would have to bring in a confidential inform- 
ant and I say I don’t know of any regulation in Government that 
would require this. 

Mr. StepuHens. I believe in practice you will find that the standards 
have been rather exacting. 

Mr. Porrer. Is there such a regulation and can the gentleman cite 
it to me. 

Mr. Streruens. I do not know of any regulation as such, but I think 
in the administration of the Lloyd-La Follette Act that there is a per- 
centage of cases in which we could not logically proceed, such as the 
44 I mentioned here. Had we been able to, you can be sure that we 
would have. 

Mr. Porrer. I do not know. 

Mr. JoHANSEN. Will the gentleman yield? 

Mr. Porter. Yes. 

Mr. Jowansen. Is it not a fact that the consideration which re- 
strains you is not a matter of regulation, but the fact that, on the one 
hand, you would either have to disclose your confidential informants, 
or, on the other hand, you would have to abandon that course of action 
because the evidence would not be adequate to accomplish the removal ? 

Mr. SterHens. That is right. 

Mr. JoHANsEN. It is not a matter of regulation that stops you at 
all, is it? 

Mr. Porter. I donot understand that point. 

Mr. JowanseEn. Is it not the very kind of case that we had witnesses 
testifying to here the other day in which the choice that the Govern- 
ment faces is either to disclose confidential sources or keep the em- 
ployee, there being no other possible choice, because without that in- 
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formation you have not a case and to secure the information you have 
to disclose the confidential informant ? 

Mr. Porter. Could you give us an example of how this works with- 
out naming any names ? 

Mr. SrepHens. As I am sure you know, the loyalty or disloyalty of 
some individuals would be established through the testimony of in- 
formants who have been classified as confidential, to reveal such 
identity would be to endanger the national security. That would be 
basic in some cases. 

Mr. Fotey. Would the gentleman yield ? 

Mr. Porter. Yes, I yield. 

Mr. Fotry. Is it your position, then, sir, that there is a deficiency 
in the loyalty program because the cases that you say you have diffi- 
a with are loyalty cases essentially? They are not suitability 

vases because you say ‘that you can’t process the case as a suitability 
case, so that it is a deficiency in the loyalty procedure that has made 
it difficult, if not impossible, for you to remove these people as disloyal 
individuals? 

Mr. StrepnHens. I don’t know, Congressman, whether I would say 
it is a deficiency in the loyalty act. With respect to some of these 

‘ases we would have to reveal, I believe, the source of confidential 
information. I am sure you know through your study of this matter 
that there are other cases which perhaps are not loyalty as such which 
are security cases. 

Mr. Fotry. Right on that point now, you do differentiate between 
the clear-cut loyalty problem and the security risk problem ? 

Mr. Sreruens. I believe they are two categories. 

Mr. Forry. You do differentiate there ? 

Mr. Steruens. Yes, I think there isa difference. 

Mr. Fotry. There are security risks who are loyal and you won’t 
impute any disloyalty to them ? 

Mr. Sternens. I think there are some, yes. 

Mr. Fotry. Do you have any of those cases that you say that give 
you difficulty ? 

Mr. Srepnens. Yes, there would be some. 

Mr. Fotry. Security cases ? 

Mr. Srepuens. Yes. 

Mr. Fotry. Could you not proceed against them on suitability 
grounds ? 

Mr. Sternens. No, not in these cases that I speak of. Generally 
the normal civil service procedures have been adequate, but again 
there is a percentage of cases which experience has shown that the 
provision is inadequate, as indicated by the fact that we have some 
people restored to the rolls, as we are required. 

Mr. Forry. Those people we could put in two groups. We have the 
people who you feel are disloyal, but cannot prove it, and those who 
you know are loyal, but are security risks and you cannot proceed 
against them. 

Mr. Streruens. Yes. I think there are two classes of cases. 

Mr. Fotry. What are your specific recommendations to the com- 
mittees in that shadow area, or that gray area in which you cannot 
proceed ? 

Mr. Strrevens. Any recommendation I would make would certainly 
have to be my own, but my own opinion is that we have a joint prob- 
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lem of determining how we can deal with this percentage of cases in 

which the current legislation appears certainly to be inadequate. I say 

that I believe that we have taken the position that the initial legisla- 

tion here has gone a long way at least to meet that problem in those 
cases, 

Mr. Fotry. Have you had a chance to study the bills Mr. Barry 
and I introduced, H.R. 6846 and H.R. 6855, which the Commission on 
Government Security recommends. 

Mr. SrerHens. I am somewhat familiar with them, Congressman, 
and they are under study now. 

Mr. Fotry. Are you in a position now to express an opinion on those 
bills? 

Mr. SrerHens. No, I do not believe I fairly am, but they are under 
study. Weare ‘atemuatadh’ in them. 

Mr. Porter. Mr. Stephens, you are familiar with these 44 cases and 
of course if any of them is a loyalty case which you can’t proceed 
against because of restrictions, which I still do not understand, I am 
not advocating the restriction, but I do not think there was ever a re- 
quirement that Government confidential informants be brought out. 

However, I agree with Mr. Foley that this is a matter of loyalty 
program. How many cases of these 44 are really loyalty cases in your 
opinion ¢ 

Mr. SterHens. Let me say the majority of them have loyalty factors 
involved. 

Mr. Porter. More than a reasonable doubt that they are loyal ! 

In other words, they really come under suitability / 

Mr. Srepnens. We think they could not be handled under suitabil- 
ity as such because of the methods we would have to employ in prov- 
ing this suitability. 

Mr. Porrer. You are talking about the use of confidential in- 
formants? 

Mr. SrerHens. Well, yes, I am talking about them primarily and I 
think under the standards of proof that have been observed over a 
period of time in citing these people with specific charges, permitting 
their reply, and the sufficienc y of evidence, in practice we would have 
to divulge information that would be confidential, or without which 
we would have perhaps a doubtful case. 

Mr. Porter. You mean in practice by regulation you would have to 
divulge the identity of confidential informants? 

Mr. Srepuens. I think we would have to if we were to prove the 
case under suitability as we would be expected to do. 

Mr. Porter. In other words, to constuct them you have to allow due 
process ¢ 

Mr. JoHansen. Without disclosure of that information. 

Mr. Porrer. I am very interested in this because I did not realize 
they had this practice. 

Mr. Srepuens. I think we have had substantial due process in the 
security hearings. 

Mr. Porter. You want to maintain substantia] due process, I assume. 

Mr. SrePHeEns. I would feel that the system that was employed un- 
der the security hearings and in which they were given the oppor- 
tunity to present witnesses, and where they heard all of the witnesses 
and evidence that we could properly supply, was very fair and we cer- 
tainly were favorable to that system. 
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Mr. Porrer. Mr. Stephens, I have asked this question several times 
and I ask the question again very specifically: Will you furnish this 
committee a breakdown of these cases, not by name, but by category, 
in terms of whether they are association cases, whether they have rela- 
tives in foreign countries, or various charges that make these people 
security risks ? 

What are we talking about? I don’t think it is clear at all. If 
they are really disloyalty cases I want to know it and they ought te 
be handled as such, it seems to me. 

Mr. SterHens. It seems that these individuals, many of whom have 
aired their cases, have cited the specific charges with which they were 
faced. 

Mr. Porter. I am asking you to categorize them. 

Mr. SrepuHens. I want to do whatever I properly can in that re- 
gard and we have no reason to in any way be reluctant in furnishing 
information that we properly can because we believe that they were 
substantially — cases, 

Mr. Porter. You said many of them have been in the press. 

Mr. SrerHens. I will study those and I will say to you that they 
are not association cases or some remote influence. 

Mr. Porter. None is an association case / 

Mr. SteruHens. Not alone. Association was probably part of the 
charges, but I would say that such would be an incidental part of the 
charges. ° 

Mr. Porter. However, the main part would be what? Membership ? 

Mr. StreprHens. Affiliation of the individual, perhaps, or his own 
personal activities. 

Mr. Porrer. Affiliation with one of the organizations on the Attor- 
ney General’s list. 

Mr. Sreruens. That is right, or activities of similar nature. 

Mr. Porter. Such as what? 

Mr. SrepHeNs. Maybe solicitation of membership in the Commu- 
nist Party. 

Mr. Porter. Do you have cases like that among the 44? 

Mr. Stepuens. Yes. 

Mr. Porter. Proved in a substantial due process ? 

Mr. Srerpuens. Yes. Action was taken and they were suspended. 

Mr. Porter. In your opinion that would amount to a reasonable 
doubt as to the loyalty of a person ? 

Mr. SrerueEns. I would certainly as to the security individual. 

Mr. Fotry. Would the gentleman yield ? 

Mr. Porter. I just want to follow this up. These people cannot 
be touched under suitability. I just want to nail down that point. 

Mr. SrerHens. I think your point is well taken. Understand, we 
have explored for a long time the possibilities under the normal civil 
service procedures. We do believe that in these particular cases the 
circumstances are such that they cannot be handled as suitability 
cases. If they could have been we would have so handled them long 
ago. 

Mr. Porter. Have you talked to Mr. Jones about this? 

Mr. Steruens. I have not talked to Mr. Jones at length, but I have 
conferred over a long period of time with some of his able staff. We 
have a very cooperative relationship. 





FEDERAL EMPLOYEES SECURITY PROGRAM 285 


Mr. Porrer. His testimony here yesterday, as I recall it, was that 
if there was reasonable doubt of the loyalty they could be handled 
under the loyalty program in case of people in nonsensitive jobs. 

Mr. Steruens. I say also they generally can be, but there are some 
cases which cannot. The record proves it. 

Mr. Porrer. And they cannot here because of the fact that confi- 
dential informants would have to be disclosed ; is that right? 

Mr. Steruens. That isa substantial part of it, yes. 

Mr. Porter. What is the other part of it ? 

Mr. Steruens. Other circumsances may be involved. Again I say 
the standards under which these have been handled I believe have 
been such that without the use of privileged information or classified 
information, we would feel, and possibly the Commission and other 
review authorities may feel, that the case was inadequate. 

Mr. Fotry. May I ask a question ? 

Mr. Porter. Just one further question and then I will be glad to 
yield. 

Would , if you can properly under the regulations that govern 
you, nae y this committee with a list of the cases, just A, B, C, D, 
EK, F, G, on down the line, or 1 through 44, indicating the general 
me in each case ? 

Mr. SrerHens. I am going to do the best I can on that. Certainly 
anything that I can properly give this committee I want to give. 

Mr. Porter. It would make us see better what we are talking about. 
If they are loyalty cases, and you say most of them are, then I think 
we are approaching this from the wrong end, because I certainly 
agree that anybody who solicits membership i in the Communist Party 
is a loyalty case and there is a reasonable doubt as to their loyalty 
to the United States and they should not be a part of Government 
employ, but I don’t see why we could not reach them through these 
other laws. 

Mr. Srepuens. There are a great many combinations of circum- 
stances, you understand, involved in these cases. 

Mr. Forry. I just want to see if I understand this series of cases 
you were referring to in your discussion with Mr. Porter. As I 
understand it, all these cases involve persons who had been removed 
from their position with your department, is that correct ? 

All of these persons were removed ? 

Mr. Steruens. Yes, they were either under suspension or removed 
at the time of the Supreme Court order; at the time of the Cole v. 
Young decision ? 

Mr. Fotey. I was going to ask you that. It was the Cole v. Young 
decision that induced you to restore them ? 

Mr. StePuEns. Yes, sir. 

Mr. Fotry. C ould you inform the committee just by virtue of what 
portion of that decision or what part of that decision were you in- 
duced? Is there still an element of discretion lodged in your Depart: 
ment not to restore them ? 

Mr. Sreruens. No. They were re‘urned specifically and positively 
because they were occupants of positions that had been classified as 
nonsensitive. 

Mr. Forry. Even those persons about whom you have serious ques- 
tion as to their loyalty you restored to their nonsensitive position ? 
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Mr. STEPHENS. Yes, sir. 

Mr. Forry. As a result of the Cole v. Young decision? 

Mr. STerHens. Yes, cir. 

Mr. Fotey. Asking you for your own personal opinion, are you 
convinced that it was necessary under the Cole v. Young decision to 
restore persons whom you have doubt as to their loyalty ? 

Mr. Sreprens. It is my very positive personal opinion that it was 
essential. 

Mr. JoHANSEN. Will the gentleman yield ? 

Mr. Porter. I do. 

The CuatrmMan. Mrs, St. George. 

Mrs. Str. Grorae. If the gentleman will yield. 

Mr. Porrer. Go ahead. 

Mrs. Sr. Grorcr. Mr. Stephens, I go back quite a long way on this 
committee. Is it not a fact that at one time some actual card-carry- 
ing Communists were restored and after being restored it was no 
longer possible to prove that they were Communists ? 

Mr. Srerpnens. That is true. 

Mrs. Str. Grorce. I do not believe that any of us on this committee 
is quite so naive as to believe that a Communist goes up and down the 
country witha placard saying, “I am a Communist and I solicit mem- 
bership in the Communist Party.” Therefore, I can readily see where 
there is of course always going to be a gray area, if you want to call 
it that, of proof, because you have something here that you can not 
prove without secret information, which is of course extremely dan- 
gerous to give because we all know that there are reprisals on people 
who give such information and that is a well-known thing. I do not 
think I am divulging any very important secret there. Therefore, I 
again come back, Mr. Stephens, to my original thought, that this whole 
thing can not be taken care of in blanket legislation and that possibly 
it would be far better to let it go without any blanket legislation and 
to have specific cases that possibly can be proved and proved through 
the courts, as has been done in the past, and brought up in due course. 

I can see from what little I have seen of these discussions here that 
we are getting nowhere very, very fast in this whole program. I do 
not think we are going to help you in the Department at all. I think 
these 44 people that have been named over and over again are probably 
all in this rather gray, nebulous, unproveable area. Sometimes we 
know things that we can not prove. That isa very well-known thing. 
That is where the law falls down over and over again. 

Mr. Jonansen. Will the gentleman yield? 

Mr. Porter. Yes. 

Mr. JoHANSEN. I understand there was a request made, and you 
testified to the limit of your ability you would comply with it, to pro- 
vide typical information regarding these cases, and I would like to 
suggest, Mr. Chairman, rather than that information being provided 
for the record, that it be provided in executive session of the com- 
mittee. 

Mr. Rees. Without disclosing names? 

Mr. JOHANSEN. Without, of course, disclosing names. 

Mr. Rees. Or place of residence. 

The CHarrMan. Just an abstract of the case without any personal 
reference. 
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Mr. Porter. Mr. Chairman. 

The CuHarrmMan, Mr. Porter. 

Mr. Porter. May I ask the gentleman if he feels this is necessary in 
view of the type, or is it something the gentleman can’t answer with- 
out consultation ? 

Mr. Sternens. I think that the reason for not disclosing the names 
is that we have to have absolute protection of classified information 
and that we would have to exercise care that we would not otherwise 
identify cases even though the names were omitted, but I should want 
to tell the chairman and this committee that I want to assist in any 
way I can to properly supply information that may be helpful to you. 
I think these are substantial cases. 

Mr. Lestnsx1. Mr. Chairman, at that point, if I recall correctly, 
in the last hearing we had there was a list provided to us. I believe 
it is in the record of the hearings. 

Mr. Steruens. I believe that the former Chairman of the Com- 
mission perhaps described some cases. 

Mr. Lestnskr. May I ask this further question ? 

Mr. Porter. Yes. All I was trying to get at here, though, is would 
you be able to give us more if we received it in executive session as a 
confidential document. If that is so, fine; if not, why bother? 

Mr. JoHanseN. Mr. Chairman, I would think that decision would 
rest with the chairman of the committee and not with the witness. 

Mr. Porter. It might be that they might not want to give us quite 
full information and I want to know whether he has any leeway. T 
would like to have the witness answer. Can he give us more? 

Mr. JoHANSEN. I object to the witness being asked this question 
at this point. I think that is a matter than can well be discussed in 
executive session and I think that is not a decision for the witness. 

The CHarrmMan. I agree with the objection. I sustain the objection. 

Mr. Lestnsxi. Mr. Chairman. 

Mr. Stephens, we are in a rather peculiar position here. I am open- 
minded and I think, as I look around all of us here, we want to help 
you, but to help you you have to help us and from what I have heard 
this morning we cannot, until you define something definite. From 
you and from Mr. Jones yesterd: ay we have had nothing really con- 
crete to prove the point that it is necessary that the committee legis- 
late. I have to depend upon you fellows in the administration to give 
me sufficient evidence of the fact that there is need for this legisla- 
tion. Up to now you have not given it to us. 

Mr. Stepnens. The best evidence I can give you is that we re 
stored 44 people we consider security risks to the rolls. 

Mr. Lestnsk1. I accept that as a factual statement. On the other 
hand, what do we do? 

Mr. Steruens. The question is what do you do? 

Mr. Lestnsxr. Yes. I am expecting you to come out with some- 
thing practical for us to be able to solve this problem. 

Mr. Srernens. As I see the problem, the problem is simply this. 
That we need some method of handling those cases in nonsensitive 
positions which we firmly believe are security risks and which we are 
now unable to handle. I believe the former Chairman of the Com- 
mission whom you referred to previously did state also that there were 

‘ases of that type. Prior to the decision upon which we restored these 
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people we believed that we had an etfective method of handling those 
cases. 

Mr. Lesinski. We have had the Vole vy. Young case. Has the FI 
come up with anything on this subject ? 

Mr. STEPHENS. Pardon ? 

Mr. Lesinsk1. Has the information brought up any suggestions or 
any ideas? 

Mr. SrepHens. I couldn’t answer that. 

Mr. Lestnskr. I understand that they have not because they are 
undecided. 

Mr. Stepuens. I don’t know about that, sir. 

Mr. Lestnsk1. They are undecided and that is the law enforcement 
agency of the Federal Government, and you want us to sit down and 
work out some problem for you folks without information and without 
the background as to what is the procedure. You mentioned the proce- 
dure, which is true. We are trying to help you to correct it, but you 
have not given us any concrete evidence except for the fact that there 
are 44 so-called Communists. 

Mr. Jonansen. Mr. Chairman, will the gentleman yield ? 

Mr. Lestnsxt. Mr. Johansen. 

Mr. JoHANSEN. I am just as anxious as the gentleman from Michi- 
gan is to get the fullest possible cooperation and I believe the witness 
when he says he will give it to us, but it seems to me this whole line 
of discussion ought not to even appear in the record. I think it is 
putting this gentleman, who has very important and very serious re- 
sponsibilities, in a false light and that is the very reason that I think 
this discussion, Mr. Chairman, ought to be in executive session, and 
if it is in order, I will move it, and if it is not in order I may be con- 
strained to exercise the privilege that some others have exercised in 
making a point that there is not a quorum present. 

The CHatrMan. Would you prefer to discuss this in executive ses- 
sion, or would you prefer to consult with the officials of the Depart- 
ment and then reach a decision ? 

Mr. Sreruens. I am perfectly willing to discuss it in executive ses- 
sion. I am not convinced that I could properly divulge much more 
in the way of specifics than has already been done. I certainly could 
continue to advise this committee that each of these has been a sub- 
stantially backed case. 

The evidece in some of them is classified and would have to remain 
classified, but as to the category of cases, perhaps they could be re- 
vealed for the better information of this committee. 

As to the comment that has been made here that our problem cannot 
be identified, I think it is quite clear that, and this is my own opinion, 
sir, that we are unable to move in the case of a security risk if he oe- 
cupies a nonsensitive position, since the decision in Cole v. Young. 

Mr. JOHANSEN. Is it your opinion that in these cases were these em- 
ployees in sensitive positions they could be moved against successfully ? 

Mr. SterHens. Yes, sir. 

Mr. Lesrnskr. Mr. Chairman, one further thing: Mr. Stephens, we 
are in a peculiar fix here. We do not want another Cole v. Young 
decision. 

Mr. Sreruens. I appreciate that. 
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Mr. Lestnsk1. That is why I am talking the way I am, not to dis- 
credit you, please. I have no such intent and that was not my think- 
ing. The point I would like to bring up is the fact that we are talking 
about a so-called keg of dynamite. We want to help you. Still we can- 
not do a thing that will direct the Supreme Court to say “No.” That is 
the position we are in. In this committee, as I see it here, we are all 
openminded, but we need the basic thoughts and ideas of the various 
agencies to know what to do. We have not gotten it so far. You have 
14 so-called Communists, which I am opposed to. 

Mr. Stepuens. I want to say, that we have 44 security risks in 
Government. I am talking about the 44 that were restored as a result 
of Cole v. Young, but in following up your statement I want to state 
this too: th at I realize this is a problem not only affecting my Depart- 
ment and my responsibility, but that of other agencies, and certainly 
[ would not want to insist upon anything being done in my case that 
would prove a problem to another agency, but ‘I think we share gen- 
erally the same problem if we are classified as a nonsensitive agency. 

Mr. Jouansen. Mr, Chairman, I wonder if I could offer a sugges- 
tion in the hope that it will resolve this impasse, and that is that the 
witness be given an opportunity to discuss this with those officials in 
the Department. It might be in order too that the chairman there- 
after review the matter with him, and if in the judgment of the chair- 
man it is desirable, that we then meet in executive session. 

Mr. Porter. Mr. Chairman, may I say just a word on that. 

The CHarrMAN. Mr. Porter. 

Mr. Porrer. I fully agree, Mr. Johansen, we want to get all the 
information we properly ¢ ‘an in executive or public session. How- 
ever, I do point out that the witness has not indicated that he needs 
to consult and if the witness does not feel that consultation will 
change anything, I do not see why we should not go ahead and talk 
to him. 

Mr. Jonansen. I suggest that before we discuss even that point 
with the witness we go into executive session. I am just not going to 
consent to this kind of a situation developing where a witness in this 
position is put in the position he is. 

Mr. Porter. I do not understand the position he is in. Would you 
explain it to me? 

Mr. JOHANSEN. I would not attempt to, Mr. Porter. 

Mr. Porter. I do not understand the basis for wanting to go into 
executive session. 

Mr. JonHansEen. I am sure the gentleman does not and I am not 
going to attempt to explain it to him. If the chairman understands 
it, then it is the chairman’s discretion. 

Mr. Porter. I will ask the chairman to explain it me then. 

The Cuarmman. I suggest that Chief Inspector Stephens converse 
with the heads of the Department and also with the administration 
and then determine what course you should pursue further in this 
matter. If you think it is improper to disclose any part of this in- 
formation in public session, even without referring to any individual 
by name or by street address, I think it is all right that we hear you 
in executive session. If you do not think it is all right, we will not 
hear you in executive session. 

Mr. Porter. Mr. Chairman, I have other questions to ask the gentle- 
man that do not apply to the cases and we might as well use the time 








290 FEDERAL EMPLOYEES SECURITY PROGRAM 


The Cuarrman. Go right ahead. 

Mr. JoHANnseN. Mr. Chairman, it seems to me that those questions 
and the testimony that can be developed as a result of those questions 
will be much more meaningful if they can be asked against the back- 
ground of the further information that we seek. 

Mr. Porter. My hope was to expedite the hearings by going ahead 
here. 

Mr. JoHaNnseN. I am delighted to know the gentleman is interested 
in expediting the hearings. I make a point of order that a quorum 
is not present. 

The Cuarrman. The point will have to be sustained and the hear- 
ings will be adjourned subject to call of the Chair. 

(Whereupon, at 12 noon the committee was adjourned.) 
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APPENDIX 


PART I 





INFORMATION REPORTED By AGENCIES AS OF APR. 24, 1959, Con- 


CERNING RESTORATION 


OF EMPLOYEES AS 


A RESULT OF THE 


SUPREME CourRT DECISION IN COLE v. YOUNG CASE 


Agency 


Department of Agriculture............--------- 


Department of the Air Force.---...-.-- as aan eae | 


Denersmnent of the ATO .......2<200-2260600-<0. 
Civil Service Commission--.--...-..--......---- 
Government Printing Office_...........-------. 
Department of Health, Education, and Welfare. 
Housing and Home Finance Agency (FHA)... 
Department of the Interior 





National Aeronautics and Space Administra- | 
Sctrronne i incidence cewcaasiann ews 


National Labor Relations Board 
Department of the Navy 
Post Office Department.......................- 
Securities and Exchange Commission 
yy ee eee 
Veterans Administration 


l | l 














Number Number of 
restored from | Number still | Amount of | cases pending 
termination on rolls | back pay decision 
or suspension | awarded as to 

restoration 
| 
109 74 | $592,070. 30 2 
2 | 2| 12,202.26 0 
4 2 1 14, 076. 88 0 
6 6 79, 039. 85 | 0 
2 | 2 14, 451. 50 0 
3 | 1 | 20, 411. 33 0 
5 | 3 | 37, 525. 45 0 
2 | 0 None | 0 
5 5 61, 160. 31 0 
1 0 12. 286. 66 | 0 
0 0} 215,000.00 | 0 
8 3 34, 127.77 | 0 
56 44 | 223,324.14 | 2 
1 1 | 5, 632. 64 0 
2 1 5. 772. 84 0 
12 + 56, 968. 67 | 0 





1 The amount of financial settlement pending in 1 case. 


7 Payment result of judgment. 
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Amounts Paip To INDIVIDUALS RESTORED UNDER CoLE v. YOUNG 


CasE 


Department or agency 
Agriculture 
Department of the Air Force-. ~ ah weet 


Department of the Army waa 


Civil Service Commission 


Government Printing Office ; : sane 


Department of Health, Education, and Welfare 


Housing 1nd Home Finance Agency (FHA) 


Department of the Interior 


Department of the Navy 


Securities and Exchange Commission_.--. 
Department of the Treasury 


Veterans’ Administration 


YQ” 


Number | Amount paid 
of indi- | each individ- 
viduals ual 


3, 434. 37 
5, 857. 49 

4 | 5, 324. 43 
6, 555. 27 

| 2, 197, 18 

| ending 

6 | 10, 039. 05 
8, 716. 10 

10, 018. 40 

7, 077. 82 
22, 471. 68 

20, 716. 80 

2 8, 135, 82 
j 6, 315. 68 

3 13, 984. 08 
980. 90 
446, 35 
072, 07 
827. 80 
378. 72 
448. 54 
| , 758. 32 
2 None 
5 | 074. 53 
None 
886. 37 
570. 18 
629. 23 
526. 05 
125. 95 
724. 84 
725. 41 
263. 84 
536, 32 
225. 36 
None 
None 
3, 158. 36 
2, 614. 48 
8, 218. 57 
2, 063. 97 
509, 25 
9, 302, 14 
| 15, 315. 30 
| 5, 960. 74 
7, 003. 26 

| 506. 35 
2, 421. 05 

§, 365. 13 

302. 91 


None 


te 
8 


% 
t 


an 


D> > Co OO p> So bo 


on 
2 


oo 
~ _ 
S-poe-SBo 


no 
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Amounts Paip To INpIvipuALs WHo Were RestoreD To Duty 
IN THE PostTAL SERVICE FOLLOWING CoLE v. YOUNG 


1 si (3 a0... $4, 746. 77 
2 $3, 821. 79 | 31. 15, 606. 60 
3 1, 880. 17 | 32__ 926. 60 
= 1, 809. 85} 33__ 1, 276. 80 
5 2, 157. 35 | 34_- 10, 669. 98 
6 3, 756. 56} 35. 1, 923. 73 
7 2, 423. 06 | 36 (2) 

8 14, 531. 11° 37... 2, 508. 35 
9 _ (1) a 245. 28 
10 9, 840. 22/39 : 529. 07 
1] (1) 10 11, 201. 95 
12 5, 425. 62] 41_- 10, 722. 74 
24 5, 121. 02] 42__ 1, 903. 15 
14 3, 266. 06 | 43__ 13, 476. 54 
15_. 5, 556. 15 | 44__ 7, 009. 51 
16. 3, 585. 35 | 45_- 10, 427. 32 
17 2, 780. 85 | 46_- 3, 261. 33 
18 4, 935. 21] 47 2, 473. 88 
19__ 4, 188. 15] 48_- 1, 027. 46 
20 2. 530. 55 | 49 225 57 
21 2, 849. 35 | 50 133. 35 
22 3, 844. 15/51 342. 85 
23 1, 203. 73 | 52 . (1) 
24 4, 862. 19] 53_- 1, 795. 65 
25... 1,191. 99| 54_-_ 2, 578. 16 
26. - (2) | 55 3 279, 26 
oF. 7, 722. 92 | 56 915. 30 
y. 254. 16) — — 
29. | 4, 418. 38| Total 223, 324. 14 


1 No claim filed. 
2 Claim denied. 


Employees restored to postal service from suspension or separation as result of Cole v. 
Young, who later separated from the service 


j 
| Net amount | | Date of 
Employee | of back pey | Date restored | subsequent 
} separation 


Sept. 11,1956 |'Jan. 3, 1958 


1 $3, 756. 56 | 
eg 5, 425.62 | Oct. 1.1956 |'Oct. 1.1956 
3 ok j are eee 284.16 | Sept. 10, 1956 |? Nov. 19, 1956 
4 4,746.77 | Oct. 15,1956 |tJuly 9, 1957 
eo cae eapudahl a oeneeenie 1, 276. 80 | Sept. 18, 1956 |?Sept. 18, 1956 
6 (4) | Sept. 10,1956 |? Oct. 15, 1956 
7 2,339.35 | Nov. 3.1956 |?Nov. 27,1956 
. aida 1, 529.07 | Sept. 21.1956 |!Jan. 31, 1957 
v . es in 10, 427. 32 May 19,1958 |! May 31, 1958 
Or os at 1 3, 261. 33 | Sept. 22,1956 |?Sept. 22, 1956 
ll ae “= cube ‘ sl (3 June 16,1956 *July 12, 1956 
Total ienibaiaes saee , 33, 046. 98 | ~ srs psi 


! Retired. 

2 Resigned 

3 Administratively removed 
4 Claim denied. 

5 No claim. 











PART II 





Urcent Neep To STRENGTHEN FEDERAL EMPLOYEES SECURITY 
PROGRAM 


Evidence exists that knowledge gained by Russian spies in 
America contributed to Russian scientific advances in the missiles and 
satellite field (U.S. News & World Report, Oct. 18, 1957). 

2. Defense Department officials testified at Un- American Activities 
Committee hearings October 9, 1957, that we are constant targets for 
Communist infiltration of our defense effort: 

(a) Defense Department recommended (A) industrial defense 
security legislation, and (B) Federal employees security legislation. 

Unanimous judgment on urgent need for legislation to overcome 
the effect of the Supreme Court decision in Cole v. Young, June 11, 
1956. 

4. Cole v. Young largely nullifies Public Law 733, 81st Congress, 
establishing our security program. It struck down Executive Order 
10450, applying the security program to all departments and agencies: 

(a) Security risks cannot be separated etn any position not 
specified as ‘‘sensitive”’ in the law. 

(6) We are forced to reinstate security ~~ already separated 
(cite examples, pp. 3 and 4 and table at p. 5, H. Rept. 1201, 85th 
Cong.). 

(c) Individuals thus reinstated get paid for the period of their 
separation, less outside earnings, under Public Law 623, 80th Congress, 
not written to protect security risks. 

(d) These individuals now are even seeking annual leave credit for 
periods of separation. 

(e) Security program can’t be applied to 16,000 to 17,000 new 
employees entering service each month (p. 4, H. Rept. 1201). 

(f) Civil Service Commission estimates 280 separated security risks 
will seek reinstatement. 

U.S. Court of Appeals for the District of Columbia in Duncan v. 
Summerfield (13867, Dec. 31, 1957) struck down the Attorney General’s 
“latches” regulation barring restoration, under Cole v. Young, of 
separated security risks who have not applied for reinstatement 
within 18 months of separation. 

6. Unanimous opinion that new Federal employees’ security legis- 
lation is urgently needed: 

(a) Wide public demand. 

(b) Attorney General recommended adding to Public Law 733 a 
provision making suspension, prior to hearing or termination of an 
employee, discretionary (S. 1411 as passed by the Senate). 

(c) Wright Commission study and report recommends legislation 
(Rees bill H.R. 8323; 85th Cong.). 

(d) Defense Department recommendations noted above 
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(e) Civil Service Commission urged legislation at our committee 
hearings July 1957. 

) National Association of Attorneys General recommended legis- 
lation October 27, 1957. 

(g) Private industry separating security risks on defense contracts; 
organized labor is not contesting (speech of Leston Faneuf, president, 
Bell Aircraft Corp., October 28, 1957). 

(h) Senate Internal Security Subcommittee recommends legislation 
in report, March 6, 1957, cites security risks in jobs not specified as 
sensitive. 

(¢) American Bar Association recommends corrective legislation. 
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Dicest or Pustic Law 733, 81st CoNGRESS 


The first section authorizes heads of specified departments and 
agencies, in their discretion and when necessary to protect national 
security, to (1) suspend employees without pay, (2) give reasons if 
he finds national security permits (after which such employee may 
submit statements or affidavits in support of reinstatement), and (3) 
after such investigation as is deemed necessary terminate any em- 
ployee whose termination is deemed necessary or advisable in ee 
interest of national security. Determination of the agency head i 
final. Permanent or indefinite employees suspended are e wntathed efter r 
suspension and before termination to (1) written charges, (2) 30 days 
to answer charges and submit affidavits, (3) a hearing can an 
agency authority, (4) review by the agency head or his designee before 
final adverse decision, and (5) a written decision by the agency head. 
An employee terminated or suspended may be restored to duty and, 
if he is, receives pay for the period of suspension or termination, less 
outside earnings. A terminated employee may seek employment in 
another Government agency, but may be appointed after consulta- 
tion of the head of such other agency after clearance by the Civil 
Service Commission of eligibility. 

Section 2 continues existing AEC powers and administrative review 
of employee dismissals. 

Section 3 authorizes the President to extend the provisions of the 
act to departments and agencies not specified in the first section. 

Section 4 repeals prior laws which are superseded by Public Law 733 


[Pustic Law 733—S8 1st Conaress] 
[CHAPTER 803—2pD Session] 
(H. R. 7439] 
AN ACT 


To protect the national security of the United States by permitting the summary 
suspension of employment of civilian officers and employees of various depart- 
ments and agencies of the Government, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That, met oui the 
provisions of section 6 ot the Act of August 24, 1912 (37 Stat. 555), 
as amended (5 U.S.C. 652), or the provisions of any other law, the 
Secretary of State; Secretary of Commerce; Attorney General; the 
Secretary of Defense; the Secretary of the Army; the Secretary of 
the Navy; the Secretary of the Air Force; the Secretary of the 
Treasury; Atomic Energy Commission; the Chairman, National 


LOG 
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Security Resources Board; or the Director, National Advisory Com- 
mittee for Aeronautics, may, in his absolute discretion and when 
deemed necessary in the interest of national security, suspend, with- 
out pay, any civilian officer or employee of the Department of State 
(including the Foreign Service of the United States), Department of 
Commerce, Department of Justice, Department of Defense, Depart- 
ment of the Army, Department ot the Navy, Department of the Air 
Force, Coast Guard, Atomic Energy Commission, National Security 
Resources Board, or National Advisory Committee for Acronautics, 
respectively, or of their several field services: Provided, That to the 
extent that such agency head determines that the interests of the 
national security permit, the employee concerned shall be notified of 
the reasons for his suspension and within thirty days after such noti- 
fication any such person shall have an opportunity to submit any 
statements or affidavits to the official designated by the head of the 
agency concerned to show why he should be reinstated or restored to 
duty. The agency head concerned may, following such investigation 
and review as he deems necessary, terminate the employment of such 
suspended civilian officer or employee whenever he shall determine 
such termination necessary or advisable in the interest of the national 
security of the United States, and such determination by the agency 
head concerned shall be conclusive and final: Provided further, That 
any employee having a permanent or indefinite appointment, and 
having completed his probationary or trial period, who is a citizen 
of the United States whose employment is suspended under the 
authority of this Act, shall be given after his suspension and before 
his employment is terminated under the authority of this Act, (1) a 
written statement within thirty days after his suspension of the 
charges against him, which shall be subject to amendment within 
thirty days thereafter and which shall be stated as specifically as 
security considerations permit; (2) an opportunity within thirty days 
thereafter (plus an additional thirty days if the charges are amended) 
to answer such charges and to submit affidavits; (3) a hearing, at the 
employee's request, by a duly constituted agency authority for this 
purpose; (4) a review of his case by the agency head, or some official 
designated by him, before a decision adverse to the employee is made 
final; and (5) a written statement of the decision of the agency head: 
Provided further, That any person whose employment is so suspended 
or terminated under the authority of this Act may, in the discretion 
of the agency head concerned, be reinstated or restored to duty, and 
if so reinstated or restored shall be allowed compensation for all or 
any part of the period of such suspension or termination in an amount 
not to exceed the difference between the amount such person would 
normally have earned during the period of such suspension or termi- 
nation, at the rate he was receiving on the date of suspension or ter- 
mination, as appropriate, and the interim net earnings of such person: 
Provided further, That the termination of employment herein pro- 
vided shall not affect the right of such officer or employee to seek or 
accept employment in any “other department or agency of the Gov- 
ernment: Provided further, That the head of any de partme nt or 
agency considering the appointment of any person whose employment 
has been terminated under the provisions of this Act may make such 
appointment only after consultation with the Civil Service Commis- 
sion, which agency shall have the authority at the written request of 
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either the head of such agency or such employee to determine whether 
any such person is eligible for employment by any other agency or 
department of the Government. 

Sec. 2. Nothing herein contained shall impair the powers vested 
in the Atomic Energy Commission by the Atomic Energy Act of 1946 
or the requirements of section 12 of that Act that adequate provision 
be made for administrative review of any determination to dismiss 
any employee of said Commission. 

Sec. 3. The provisions of this Act shall apply to such other depart- 
ments and agencies of the Government as the President may, from 
time to time, deem necessary in the best interests of national security. 
If any departments or agencies are included by the President, he shall 
so report to the Committees on the Armed Services of the Congress. 

Src. 4. Section 3 of the Act of December 17, 1942 (56 Stat. 1053), 
and section 104 of the Act of July 20, 1949 (Public Law 179, Eighty- 
first Congress), and section 630 of the Act of October 29, 1949 (Public 
Law 434, Eighty-first Congress), are hereby repealed. 

Approved August 26, 1950. 
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EXECUTIVE ORDER 10450—SECURITY REQUIREMENTS FOR 
GOVERNMENT EMPLOYMENT 


Whereas the interests of the national security require that all per- 
sons privileged to be employed in the departments and agencies of 
the Government, shall be reliable, trustworthy, of good conduct and 
character, and of complete and unswerving loyalty to the United 
States; and 

Whereas the American tradition that all persons should receive fair, 
impartial, and equitable treatment at the hands of the Government 
requires that all persons seeking the privilege of employment or privi- 
leged to be employed in the departments and agencies of the Govern- 
ment be adjudged by mutually consistent and no less than minimum 
standards and procedures among the departments and agencies govern- 
ing the employment and retention in employment of persons in the 
Federal service: 

Now, therefore, by virtue of the authority vested in me by the 
Constitution and statutes of the United States, including section 1753 
of the Revised Statutes of the United States (5 U.S.C. 631); the Civil 
Service Act of 1883 (22 Stat. 403; 5 U.S.C. 632, et seq.); section 9A 
of the act of August 2, 1939, 53 Stat. 1148 (5 U.S.C. 118]); and the 
act of August 26, 1950, 64 Stat. 476 (5 U.S.C. 22-1, et seq.), and as 
President of the United States, and deeming such action necessary in 
the best interests of the national security, it is hereby ordered as 
follows: 

SecTIon 1. In addition to the departments and agencies specified 
in the said act of August 26, 1950, and Executive Order No. 10237 
of April 26, 1951, the provisions of that act shall apply to all other 
departments and agencies of the Government. 

Sec. 2. The head of each department and agency of the Govern- 
ment shall be responsible for establishing and maintaining within his 
department or agency an effective program to insure that the employ- 
ment and retention in employment of any civilian officer or employee 
within the department or agency is clearly consistent with the interests 
of the national security. . 

Sec. 3. (a) The appointment of each civilian officer or employee 
in any department or agency of the Government shall be made subject 
to investigation. The scope of the investigation shall be determined 
in the first instance according to the degree of adverse effect the occu- 
pant of the position sought to be filled could bring about, by virtue 
of the nature of the position, on the national security, but in no 
event shall the investigation include less than a national agency 
check (including a check of the fingerprint files of the Federal Bureau 
of Investigation), and written inquiries to appropriate local law- 
enforcement agencies, former employers and supervisors, references, 
and schools attended by the person under investigation: Provided, 
That upon request of the head of the department or agency con- 
cerned, the Civil Service Commission may, in its discretion, authorize 
such less investigation as may meet the requirements of the national 
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security with respect to per diem, intermittent, temporary, or seasonal 
employees, or aliens employed outside the United States. Should 
there develop at any stage of investigation information indicating 
that the employment of any such person may not be clearly consistent 
with the interests of the national security, there shall be conducted 
with respect to such person a full field investigation, or such less 
investigation as shall be sufficient to enable the head of the department 
or agency concerned to determine whether retention of such person is 
cle ar ly consistent with the interests of the national security. 

(b) ‘The head of any department or agency shall designate, or cause 
to be designated, any ee within his department or agency the 
occupant of which could | wring about, by virtue of the nature of the 
position, a material adverse effect on the national sec urity as a sensitive 
position. Any position so designated shall be filled or occupied only 
by a person with respect to whom a full field investigation has been 
conducted: Provided, That a person occupying a sensitive position 
at the time it is designated as such may continue to occupy such 
position pending the comple ‘tion of a full field investigation, subject 
to the other provisions of this order: And provided further, That in 
case of emergency a sensitive position may be filled for a limited 
period by a person with respect to whom a full field preappointment 
investigation has not been completed if the head of the department 
or agency concerned finds that such action is necessary in the national 
interest, which finding shall be made a part of the records of such 
de sparta . nt or agency. 

Sec. 4. The head of each department and agency shall review, or 
cause to be revie owed: the cases of all civilian officers and employees 
with respect to whom there has been conducted a full field investiga- 
tion under Executive Order No. 9835 of March 21, 1947, and, after 
such further investigation as may be appropriate, shall readjudicate, 
or cause to be readjudicated, in accordance with the said act of August 
26, 1950, such of those cases as have not been adjudicated under a 
security standard commensurate with that established under this order. 

Sec. 5. Whenever there is developed or received by any department 
or agency information indicating that the retention in employment 
of any officer or employee of the Government may not be clearly con- 
sistent with the interests of the national security, such information 
shall be forwarded to the head of the employing department or agency 
or his representative, who, after such investigation as may be appro- 
priate, shall review, or cause to be reviewed, and, where necessary, 
readjudicate, or cause to be readjudicated, in accordance with the 
said act of August 26, 1950, the case of such officer or employee. 

Src. 6. Should there dev elop at any stage of investigation informa- 
tion indic ‘ating that the employment of any officer or employee of the 
Government may not be clearly consistent with the interests of the 
national security, the head of the department or agency concerned or 
his representative shall immediately suspend the employment of the 
person involved if he deems such suspension necessary in the interests 
of the national security and, following such investigation and review 
as he deems necessary, the head of the department or agency con- 
cerned shall terminate the employment of such suspended officer or 
employee whenever he shall determine such termination necessary or 
advisable in the interests of the national security, in accordance with 
the said act of August 26, 1950. 
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Sec. 7. Any person whose employment is suspended or terminated 
under the authority granted to heads of departments and agencies by 
or in accordance with the said act of August 26, 1950, or pursuant to 
the said Executive Order No. 9835 or any other security or loyalty 
program relating to officers or employees of the Government, shall not 
be reinstated or restored to duty or reemployed in the same department 
or agency and shall not be reemployed in any other department or 
agency, unless the head of the department or agency concerned finds 
that such reinstatement, restoration, or reemployment is clearly con- 
sistent with the interests of the national security, which finding shall 
be made a part of the records of such department or agency: Provided, 
That no person whose employment has been terminated under such 
authority thereafter may be employed by any other department or 
agency except after a determination by the Civil Service Commission 
that such ay is eligible for such employment. 

Sec. 8. (a) The investigations conducted pursuant to this order 
shall be designed to develop information as to whether the employment 
or retention in employment in the Federal service of the person being 
investigated is clearly consistent with the interests of the national 
security. Such information shall relate, but shall not be limited, to 
the following: 

(1) Depending on the relation of the Government employment to 
the national security: 

(i) Any behavior, activities, or associations which tend to show that 
the individual is not reliable or trustworthy. 

(ii) Any deliberate misrepresentations, falsifications, or omissions 
of material facts. 

(iii) Any criminal, infamous, dishonest, immoral, or notoriously 
disgraceful conduct, habitual use of intoxicants to excess, drug 
addiction, or sexual perversion. 

(iv) Any illness, including any mental condition, of a nature which 
in the opinion of competent medical authority may cause significant 
defect in the judgment or reliability of the employee, with due t ‘egard 
to the transient or continuing effect of the illness and the medical 
findings in such case.! 

(v) Any facts which furnish reason to believe that the individual 
may be subjected to coercion, influence, or pressure which may cause 
him to act contrary to the best interests of the national security. 

(2) Commission of any act of sabotage, espionage, treason, or 
sedition, or attempts thereat or preparation therefor, or conspiring 
with, or aiding or abetting, another to commit or atte mpt to commit 
any act of sabotage, espionage, treason, or sedition. 

(3) Establishing or continuing a sympathetic association with a 
saboteur, spy, traitor, se ,ditionist, anarchist, or revolutionist, or with 
an espionage or other secret agent or representative of a foreign 
nation, or any representative of a forei 19N nation whose interests may 
be inimical to the interests of the United States, or with any person 
who advocates the use of force or violence to overthrow the govern- 
ment of the United States or the alteration of the form of government 
of the United States by unconstitutional means. 

(4) Advocacy of use of force or violence to overthrow the govern- 
ment of the United States, or of the alteration of the form of govern- 
ment of the United States by unconstitutional means. 


1 As amended by Executive Order 10548 of August 2, 1954. 
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(5) Membership in, or affiliation or sympathetic association with, 
any foreign or domestic organization, association, movement, group, 
or combination of persons which is totalitarian, Fascist, Communist, 
or subversive, or which has adopted, or shows, a policy of advocating 
or approving the commission of acts of force or violence to deny other 
persons their rights under the Constitution of the United States, or 
which seeks to alter the form of government of the United States by 
unconstitutional means. 

(6) Intentional, unauthorized disclosure to any person of security 
information, or of other information, disclosure of which is prohibited 
by law, or willful violation or disregard of security regulations. 

(7) Performing or attempting to perform his duties or otherwise 
acting, so as to serve the interests of another government in preference 
to the interests of the United States. 

(8) Refusal by the individual, upon the ground of constitutional 
privilege against self-incrimination, to testify before a congressional 
committee regarding charges of his alleged disloyalty or other mis- 
conduct.” 

(b) The investigation of persons entering or employed in the com- 
petitive service shall primarily be the responsibility of the Civil 
Service Commission, except in cases in which the head of a department 
or agency assumes that responsibility pursuant to law or by agreement 
with the Commission. The Commission shall furnish a full investiga- 
tive report to the department or agency concerned. 

(c) The investigation of persons (including consultants, however 
employed), entering employment of, or employed by, the Government 
other than in the competitive service shall primarily be the responsi- 
bility of the employing department or agency. Departments and 
agencies without investigative facilities may use the investigative 
facilities of the Civil Service Commission, and other departments 
and agencies may use such facilities under agreement with the 
Commission. 

(d) There shall be referred promptly to the Federal Bureau of 
Investigation all investigations being conducted by any other agencies 
which develop information indicating that an individual may have 
been subjected to coercion, influence, or pressure to act contrary to 
the interests of the national security, or information relating to any 
of the matters described in subdivisions (2) through (8)* of subsection 
(a) of this section. In cases so referred to it, the Federal Bureau of 
Investigation shall make a full field investigation. 

Sec. 9. (a) There shall be established and maintained in the Civil 
Service Commission a security-investigations index covering all per- 
sons as to whom security investigations have been conducted by any 
department or agency of the Government under this order. The 
central index established and maintained by the Commission under 
Executive Order No. 9835 of March 21, 1947, shall be made a part of 
the security-investigations index. The security-investigations index 
shall contain the name of each person investigated, adequate identi- 
fying information concerning each such person, and a reference to 
each department and agency which has conducted an investigation 
concerning the person involved or has suspended or terminated the 
employment of such person under the authority granted to heads of 


2 As amended by Executive Order 10491 of October 13, 1953, 
3 As amended by Executive Order 10531 of May 27, 1954. 
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departments and agencies by or in accordance with the said act of 
August 26, 1950. 

(b) The heads of all departments and agencies shall furnish 
promptly to the Civil Service Commission information appropriate 
for the establishment and maintenance of the security-investigations 
index. 

(c) The reports and other investigative material and information 
developed by investigations conducted pursuant to any statute, order, 
or program described in section 7 of this order shall remain the prop- 
erty of the investigative agencies conducting the investigations, but 
may, subject to considerations of the national security, be retained 
by the department or agency concerned. Such reports and other 
investigative material and information shall be maintained in confi- 
dence, and no access shall be given thereto except, with the consent of 
the investigative agency concerned, to other departments and agencies 
conducting security programs under the authority granted by or in 
accordance with the said act of August 26, 1950, as may be required 
for the efficient conduct of Government business. 

Sec. 10. Nothing in this order shall be construed as eliminating or 
modifying in any way the requirement for any investigation or any 
determination as to security which may be required by law. 

Src. 11. On and after the effective date of this order the Loyalty 
Review Board established by Executive Order No. 9835 of March 21, 
1947, shall not accept agency findings for review, upon appeal or 
otherwise. Appeals pending before the Loyalty Review Board on 
such date shall be heard to final determination in accordance with the 
provisions of the said Executive Order No. 9835. as amended. Agency 
determinations favorable to the officer or employee concerned pending 
before the Loyalty Review Board on such date shall be acted upon by 
such Board, and whenever the Board is not in agreement with such 
favorable determination the case shall be remanded to the department 
or agency concerned for determination in accordance with the stand- 
ards and procedures established pursuant to this order. Cases pending 
before the regional loyalty boards of the Civil Service Commission on 
which hearings have not been initiated on such date shall be referred 
to the department or agency concerned. Cases being heard by regional 
loyalty boards on such date shall be heard to conclusion, and the 
determination of the board shall be forwarded to the head of the 
department or agency concerned: Provided, That if no specific depart- 
ment or agency is involved, the case shall be dismissed without 
prejudice to the applicant. Investigations pending in the Federal 
Bureau of Investigation or the Civil Service Commission on such date 
shall be completed, and the reports thereon shall be made to the appro- 
priate department or agency. 

Src. 12. Executive Order No. 9835.of March 21, 1947, as amended, 
is hereby revoked. For the purposes described in section 11 hereof 
the Loyalty Review Board and the regional loyalty boards of the Civil 
Service Commission shall continue to exist and function for a period of 
one hundred and twenty days from the effective date of this order, 
and the Department of Justice shall continue to furnish the infor- 
mation described in paragraph 3 of Part III of the said Executive 
Order No. 9835, but directly to the head of each department and 
agency. 
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Sec. 13. The Attorney General is requested to render to the heads 
of departments and agencies such advice as may be requisite to enable 
them to establish and maintain an appropriate employee-security 
program. 

Sec. 14. (a) The Civil Service Commission, with the continuing 
advice and collaboration of representatives of such departments and 
agencies as the National Security Council may designate, shall make 
a continuing study of the manner in which this order is being imple- 
mented by the departments and agencies of the Government for the 
purpose of determining: 

(1) Deficiencies in the department and agency security programs 
established under this order which are inconsistent with the interests 
of, or directly or indirectly weaken, the national security. 

(2) Tendencies in such programs to deny to individual employees 
fair, impartial, and equitable treatment at the hands of the Govern- 
ment, or rights under the Constitution and laws of the United States 
or this order. 

Information affecting any department or agency developed or re- 
ceived during the course of such continuing study shall be furnished 
immediately to the head of the department or agency concerned. The 
Civil Service Commission shall report to the National Security Coun- 
cil, at least semiannually, on the results of such study, shall recom- 
mend means to correct any such deficiencies or tendencies, and shall 
inform the National Security Council immediately of any deficiency 
which is deemed to be of major importance.‘ 

(b) All departments and agencies of the Governments are directed 
to cooperate with the Civil Service Commission to facilitate the ac- 
complishment of the responsibilities assigned to it by subsection (a) 
of this section. 

(c) To assist the Civil Service Commission in discharging its re- 
sponsibilities under this order, the head of each department and agency 
shall, as soon as possible and in no event later than ninety days after 
receipt of the final investigative report on a civilian officer or em- 
ployee subject to a full field investigation under the provisions of this 
order, advise the Commission as to the action taken with respect to 
such officer or employee. The information furnished by the heads of 
departments and agencies pursuant to this section shall be included in 
the reports which the Civil Service Commission is required to submit 
to the National Security Council in accordance with subsection (a) of 
this section. Such reports shall set forth any deficiencies on the part 
of the heads of departments and agencies in taking timely action under 
this prder, and shall mention specifically any instances of noneom- 
pliance with this subsection.‘ 

Sec. 15. This order shall become effective thirty days after the date 
iereof. 


Dwienrt D. E1senHoweER. 
Tue Waite Hovuss, April 27, 1953. 


* As amended by Executive Order 10580 of August 5, 1954, 











PART IV 
SUPREME COURT OF THE UNITED STATES 


OctToBerR Term, 1955 


No. 442 
Kenprick M. Coe, PETITIONER, v. PHitip YOUNG ET AL. 


On Writ of Certiorari to the United States Court of Appeals for the 
District of Columbia Circuit 


June 11, 1956 


Mr. Justice Haran delivered the opinion of the Court. 

This case presents the question of the meaning of the term ‘“‘national 
security” as used in the Act of August 26, 1950, giving to the heads of 
certain departments and agencies of the Government summary sus- 
pension and unreviewable dismissal powers over their civilian em- 
ployees, when deemed necessary “‘in the interest of the national secu- 
rity of the United States.” 

Petitioner, a preference-eligible veteran under § 2 of the Veterans’ 
Preference Act of 1944, 58 Stat. 387, as amended, 5 U.S.C., § 851, 
held a position in the classified civil service as a food and drug in- 
spector for the New York District of the Food and Drug Administra- 
tion, Department of Health, Education, and Welfare. Im November 
1953 he was suspended without pay from his position pending investi- 
gation to determine whether his employment should be terminated. 
He was given a written statement of charges alleging that he had ‘“‘a 
close association with individuals reliably reported to be Communists”’ 
and that he had maintained a “sympathetic association’”’ with, had 
contributed funds and services to, and had attended social gatherings 
of an allegedly subversive organization. 

Although afforded an opportunity to do so, petitioner declined to 
answer the charges or to request a hearing, as he had the right to do. 
Thereafter the Secretary of the Department of Health, Education, 
and Welfare, after ‘‘a study of all the documents in [petitioner’s] case,”’ 
determined that petitioner’s continued employment was not “clearly 
consistent with the interests of national security’’ and ordered the 
termination of his employment. Petitioner appealed his discharge to 
the Civil Service Commission, which declined to accept the appeal on 
the ground that the Veterans’ Preference Act, under which petitioner 
claimed the right of appeal, was inapplicable to such discharges. 

Petitioner thereafter brought an action in the District Court for 
the District of Columbia seeking a declaratory judgment that his 
discharge was invalid and that the Civil Service Commission had 
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improperly refused to entertain his appeal, and an order requiring 
his reinstatement in his former position. The District Court granted 
the respondents’ motion for judgment on the pleadings and dismissed 
the complaint. 125 F. Supp. 284. The Court of Appeals, with one 
judge dissenting, affirmed, 226 F. 2d 337. Because of the importance 
of the questions involved in the field of Government employment, we 
granted certiorari, 350 U.S. 900. 

Section 14 of the Veterans’ Preference Act, 58 Stat. 390, as amended, 
5 U.S.C., § 863, provides that preference eligibles may be discharged 
only “for such cause as will promote the efficiency of the service’ and, 
among other procedural rights, ‘“‘shall have the right of appeal to the 
Civil Service Commission,’”’ whose decision is made binding on the 
employing agency. Respondents concede that petitioner’s discharge 
was invalid if that Act is controlling. They contend, however, as was 
held by the courts below, that petitioner’s discharge was authorized 
by the Act of August 26, 1950, supra, which eliminates the right of 
appeal to the Civil Service Commission. Thus the sole question for 
decision is whether petitioner’s discharge was authorized by the 1950 
Act. 

The 1950 Act provides in material part that notwithstanding any 
other personnel laws the head of any agency to which the Act applies— 

“may, in his absolute discretion and when deemed necessary in 
the interest of national security, suspend, without pay, any 
civilian officer or employee of [his agency] * * *. The agency 
head concerned may, following such investigation and review as 
he deems necessary, terminate the employment of such suspended 
civilian officer or employee whenever he shall determine such ter- 
mination necessary or advisable in the interest of the national 
security of the United States, and such determination by the 
agency head concerned shall be conclusive and final * * *.” 
The Act was expressly made applicable only to the Departments of 
State, Commerce, Justice, Defense, Army, Navy, and Air Force, the 
Coast Guard, the Atomic Energy Commission, the National Security 
Resources Board, and the National Advisory Committee for Aero- 
nautics. Section 3 of the Act provides, however, that the Act may 
be extended ‘‘to such other departments and agencies of the Govern- 
ment as the President may, from time to time, deem necessary in the 
best interests of national security,” and the President has extended 
the Act under this authority “‘to all other departments and agencies 
of the Government.”’ While the validity of this extension of the Act 
depends upon questions which are in many respects common to those 
determining the validity of the Secretary’s exercise of the authority 
thereby extended to her, we will restrict our consideration to the 
latter issue and assume, for purposes of this decision, that the Act 
has validly been extended to apply to the Department of Health, 
Education, and Welfare. 

The Act authorizes dismissals only upon a determination by the 
Secretary that the dismissal is ‘‘necessary or advisable in the interest 
of the national security.”” That determination requires an evaluation 
of the risk of injury to the “national security” that the employee’s 
retention would create, which in turn would seem necessarily to be 
a function not only of the character of the employee and the likelihood 
of his misconducting himself, but also of the nature of the position he 
occupies and its relationship to the “national security.”’ That is, it 
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must be determined whether the position is one in which the employee’s 
misconduct would affect the ‘national security.”” That of course 
would not be necessary if “national security’? were used in the Act 
in a sense so broad as to be involved in all activities of the Govern- 
ment, for then the relationship to the “national security” would 
follow from the very fact of employment. For the reasons set forth 
below, however, we conclude (1) that the term ‘‘national security”’ is 
used in the Act in a definite and limited sense and relates only to 
those activities which are directly concerned with the Nation’s sale, 
as distinguished from the general welfare; and (2) that no determina- 
tion has been made that petitioner’s position was affected with the 
‘national security” as that term is used in the Act. It follows that 
his dismissal was not authorized by the 1950 Act and hence violated 
the Veterans’ Preference Act. : 


In interpreting the 1950 Act, it is important to note that that Act 
is not the only, nor even the primary, source of authority to dismiss 
Government employees. The general personnel laws, the Lioyd-La 
Follette and Veterans’ Preference Acts authorize dismissals for ‘‘such 
cause as will promote the efficiency of the service,” and the ground 
which we conclude was the basis for petitioner’s discharge here—a 
reasonable doubt as to his loyalty—was recognized as a “‘cause’”’ for 
dismissal under those procedures as early as 1942. Indeed, the Presi- 
dent’s so-called Loyalty Program, Executive Order No. 9835, 12 Fed. 
Reg. 1935, which prescribed an absolute standard of loyalty to be met 
by all employees regardless of position, had been established pursuant 
to that general authority three years prior to the 1950 Act and re- 
mained in effect for nearly three years after its passage. Thus there 
was no want of substantive authority to dismiss employees on loyalty 
grounds, and the question for decision here is not whether an em- 
ployee can be dismissed on such grounds but only the extent to which 
the summary procedures authorized by the 1950 Act are available in 
such a case. 

As noted above, the issue turns on the meaning of “national se- 
curity’ as used in the Act. While that term is not defined in the Act, 
we think it clear from the statute as a whole that that term was 
intended to comprehend only those activities of the Government that 
are directly concerned with the protection of the Nation from internal 
subversion or foreign aggression, and not those which contribute to the 
strength of the Nation only through their impact on the general 
welfare. 

Virtually conclusive of this narrow meaning of “national security”’ 
is the fact that had Congress intended the term in a sense broad 
enough to include all activities of the Government, it would have 
granted the power to terminate employment ‘“‘in the interest of the 
national security’? to all agencies of the Government. Instead, 
Congress specified 11 named agencies to which the Act should apply, 
the character of which reveals, without doubt, a purpose to single out 
those agencies which are directly concerned with the national defense 
and which have custody over information the compromise of which 
might endanger the country’s security, the so-called sensitive 
agencies. Thus, of the 11 named agencies, 8 are concerned with 
military operations or weapons development, and the other 3, with 
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international relations, internal security, and the stock-piling of 
strategic materials. Nor is this conclusion vitiated by the grant of 
authority to the President, in § 3 of the Act, to extend the Act to 
such other agencies as he ‘“‘may, from time to time, deem necessary in 
the best interests of national security.’”’ Rather, the character of the 
named agencies indicates the character of the determination required 
to be made to effect such an extension. Aware of the difficulties of 
attempting an exclusive enumeration and of the undesirability of a 
rigid classification in the face of changing circumstances, Congress 
simply enumerated those agencies which it determined to be affected 
with the ‘‘national sec urity” and authorized the President, by making 
a similar determination, to add any other agencies which were, or 
became, ‘sensitive.’ That it was contemplated that this power 
would be exercised “from time to time’”’ confirms the purpose to allow 
for changing circumstances and to require a selective judgment, 
necessarily implying that the standard to be applied is a less than 
all-inclusive one. 

The limitation of the Act to the enumerated agencies is particularly 
significant in the light of the fact that Executive Order No. 9835, 
establishing the Lovalty Program, was in full effect at the time of 
the consideration and passage of the Act. In that Order, the President 
had expressed his view that it was of “vital importance” that all 
employees of the Government be of “complete and unswerving loyalty” 
and had prescribed a minimum loyalty standard to be applied to all 
employees under the normal civil service procedures. Had Congress 
considered the objective of insuring the “unswerving loyalty” of all 
employees, risiiddloee of position, as a matter of ‘‘national security” 
to be effectuated by the summary procedures authorized by the Act, 
rather than simply a desirable personnel policy to be implemented 
under the normal civil service procedures, it surely would not have 
limited the Act to selected agencies. Presumably, therefore, Congress 
meant something more by the ‘‘interest of the national security” than 
the general interest the Nation has in the loyalty of even ‘“‘nonsensi- 
tive” e mplovees. 

We can find no justification for rejecting this implication of the 
limited purpose of the Act or for inferring the unlimited power con- 
tended for by the Government. Where applicable, the Act authorizes 
the agency head summarily to suspend an employee pending investiga- 
tion and, after charges and a hearing, finally to terminate his employ- 
ment, such termination not being subject to appeal. There is an 
obvious justification for the summary suspension power where the 
employee occupies a “sensitive” position in which he could cause 
serious damage to the national security during the delay incident to 
an investigation and the preparation of charges. Likewise there is a 
reasonable basis for the view that an agency head who must bear the 
responsibility for the protection of classified information committed 
to his custody should have the final say in deciding whether to repose 
his trust in an employee who has access to such information. On the 
other hand, it is difficult to justify summary suspensions and un- 
reviewable dismissals on loyalty grounds of employees who are not in 
‘sensitive’’ positions and who are thus not situated where they could 
bring about any discernible adverse effects on the Nation’s security. 
In the absence of an immediate threat of harm to the “national secu- 
rity,’’ the normal dismissal procedures seem fully adequate and the 
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justification for summary powers disappears. Indeed, in view of the 
stigma attached to persons dismissed on loyalty grounds, the need 
for procedural safeguards seems even greater than in other cases, and 
we will not lightly assume that Congress intended to take away those 
safeguards in the absence of some overriding necessity, such as exists 
in the case of employees handling defense secrets. 

The 1950 Act itself reflects Congress’ concern for the procedural 
rights of employees and its desire to limit the unreviewable dismissal 
power to the minimum scope necessary to the purpose of protecting 
activities affected with the “national security.”’ A proviso to § 1 of the 
Act provides that a dismissal by one agency under the power granted 
by the Act “shall not affect the right of such officer or employee 
to seek or accept employment in any other department or agency 
of the Government” if the Civil Service Commission determines that 
tlie employee is eligible for such other employment. That is, the 
unreviewable dismissal power was to be used only for the limited pur- 
pose of removing the employee from the position in which his presence 
had been determined to endanger the “national security’’; it could 
affect his right to employment in other agencies only if the Civil 
Service Commission, after review, refused to clear him for such em- 
ployment. This effort to preserve the employee’s procedural rights 
to the maximum extent possible hardly seems consistent with an intent 
to define the scope of the dismissal power in terms of the indefinite 
and virtually unlimited meaning for which the respondents contend. 

Moreover, if Congress intended the term to have such a broad 
meaning that all positions in the Government could be said to be 
affected with the “national security,’ the result would be that the 
1950 Act, though in form but an exception to the general personnel 
laws, could be utilized effectively to supersede those laws. For why 
could it not be said that national security in that sense requires not 
merely loyal! and trustworthy employees but also those that are in- 
dustrious and efficient? The relationship of the job to the national 
security being the same, its demonstrated inadequate performance 
because of inefficiency or incompetence would seem to present a surer 
threat to national security, in the sense of the general welfare, than a 
mere doubt as to the employee’s loyalty. 

Finally, the conclusion we draw from the face of the Act that 
‘national security’? was used in a limited and definite sense is amply 
supported by the legislative hisotry of the Act. 

In the first place, it was constantly emphasized that the bill, first 
introduced as 5. 1561 in the 80th Congress and passed as H.R. 7439 
in the 81st Congress, was intended to apply, or be extended, only to 
“sensitive”? agencies, a term used to imply a close and immediate 
concern with the defense of the Nation. Thus, the Senate Committee 
on Armed Services, in reporting out S. 1561, stated: 

“The bill provides authority to terminate employment of 
indiscreet or disloyal employees who are employed in areas of the 
Government which are sensitive from the standpoint of national 
security. 

* * * * . 


“(Section 3 will permit] the President to determine additional 
sensitive areas and include such areas in the scope of the author- 
ities contained in this bill. 

* € + x * 
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“Tnsofar as the [addition of § 3] is concerned, it was recognized 
by all witnesses that there were other sensitive areas within the 
various departments of the Government which are now, or might 
in the future become, deeply involved in national security. * * * 
In view * * * of the fact that there are now and will be in the 
future other sensitive areas of equal importance to the national 
security, it is believed that the President should have authority 
to make a finding concerning such areas and by Executive action 
place those areas under the authorities contained in this act.”’ 

The House Committee on Post Office and Civil Service reported that 
“The provisions of the bill extend only to departments and agencies 
which are concerned with vital matters affecting the national security 
of our Nation.’”’ The committee reports on H.R. 7439 in the next 
Congress similarly referred to the bill as ey the dismissal power 
only to the heads of the ‘‘sensitive’’ agencies. hile these references 
relate primarily to the agencies to be covered by the Act, rather than 
to the exercise of the power within an agency, the standard for both 
is the same—in the “interests of the national security”—and the 
statements thus clearly indicate the restricted sense in which ‘‘na- 
tional security” was used. Jn short, ‘national security” is affected 
only by ‘‘sensitive’”’ activities. 

Secondly, the history makes clear that the Act was intended to 
authorize the suspension and dismissal only of persons in sensitive 

ositions. Throughout the hearings, committee reports, and de- 

ates, the bill was described as being designed to provide for the 
dismissal of “security risks.”” In turn, the examples given of what 
might be a “‘security risk”’ always entailed employees having access 
to classified materials; they were security risks because of the risk 
they posed of intentional or inadvertent disclosure of confidential 
information. Mr. Larkin, a representative of the Department of 
Defense, which Department had requested and drafted the bill, made 
this consideration more explicit: 

“They are security risks because of their access to confidential 
and classified material. * * * But if they do not have classified 
material, why, there is no notion that they are security risks to 
the United States. They are security risks to the extent of 
having access to classified material.” 

‘‘A person is accused of being disloyal, but is cleared by the 
loyalty board, because there is not enough evidence against him. 
If that person is not in a sensitive job, it is not of any further con- 
cern tous. We are willing to take the view, that while we might 
have misgivings about his loyalty, he cannot prejudice our secur- 
ity because he does not have access to any of the classified or top 
secret material.” 

It is clear, therefore, both from the face of the Act and the legislative 
history, that ‘“‘national security’? was not used in the Act in an all- 
inclusive sense but was intended to refer only to the protection of 
‘sensitive’ activities. It follows that an employee can be dismissed 
“in the interest of the national security” under the Act only if he 
occupies a ‘‘sensitive’’ position, and thus that a condition precedent 
to the exercise of the Liesien’ authority is a determination by the 
agency head that the position occupied is one affected with the 
‘national security.”’ e now turn to an examination of the Secre- 
tary’s action to show that no such determination was made as to the 
position occupied by petitioner. 
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II 


The Secretary’s action in dismissing the petitioner was expressly 
taken pursuant to Executive Order No. 10450, 18 Fed. Reg. 2489, 
promulgated in April 1953 to provide uniform standards and pro- 
cedures for the exercise by agency heads of the suspension and dis- 
missal powers under the 1950 Act. That Order prescribes as the 
standard for dismissal, and the dismissal notice given to petitioner 
contained, a determination by the Secretary that the employee’s 
retention in employment “‘is not clearly consistent with the interests 
of the national security.’”’ Despite this verbal formula, however, it 
is our view that the Executive Order does not in fact require the 
agency head to make any determination whatever on the relationship 
of the employee’s retention to the “national security” if the charges 
against him are within the categories of the charges against peti- 
tioner—that is, charges which reflect on the employee’s loyalty. 
Rather, as we read the Order, it enjoins upon the agency heads the 
duty of discharging any employee of doubtful loyalty, irrespective of 
the character of his job and its relationship to the ‘‘national security.” 
That is, the Executive Order deems an adverse determination as to 
loyalty to satisfy the requirements of the statute without more. 

The opening preamble to the Order recites, among other things, that 
‘“‘the interests of the national security require” that ‘‘all’? Government 
emplovees be persons “of complete and unswerving loyalty.” It 
would seem to follow that an employee’s retention cannot be “‘clearly 
consistent” with the ‘interests of the national security” as thus 
defined unless he is ‘‘clearly’’ loval—that is, unless there is no doubt 
as to his loyalty. And § 8(a) indicated that that is in fact what was 
intended by the Order. That section provides that the investigation 
of an employee pursuant to the Order shall be designed to develop 
information ‘‘as to whether * * * [his employment] is clearly con- 
sistent with the interests of the national security,’ and prescribes 
certain categories of facts to which “‘such”’ information shall relate. 
The first category, § 8(a)(1), includes nonlovalty-oriented facts which, 
in general, might reflect upon the employee’s reliability, trustworthi- 
ness, or susceptibility to coercion, such as dishonesty, drunkenness, 
sexual perversion, mental defects, or other reasons to believe that he 
is subject to influence or coercion. Section 8(a)(1) expressly provides, 
however, that such facts are relevant only ‘“‘depending on the relation 
of the Government employment to the national security.”” The 
remaining categories include facts which, in general, reflect upon the 
employee’s “loyalty,’”’ such as acts of espionage, advocacy of violent 
overthrow of the Government, sympathetic association with persons 
who so advocate, or sympathetic association with subversive organi- 
zations. § 8(a)(2)-(8). Significantly, there is wholly absent from 
these categories under which the charges against petitioner were 
expressly framed—any qualification making their relevance dependent 
upon the relationship of the employee’s position to the national se- 
curity. The inference we draw is that in such cases the relationship 
to the national security is irrelevant, and that an adverse “loyalty” 
determination is sufficient er proprio vigore to require discharge. 

Arguably, this inference can be avoided on the ground that § 8(a) 
relates only to the scope of information to be developed in the investi- 
gation and not to the evaluation of it by the agency head. That is, 
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while loyalty information is to be developed in all cases regardless of 
the nature of the employment, that does not mean that the agency 
head should not consider the nature of the employment in determining 
whether the derogatory information is sufficient to make the employ- 
ee’s continued employment not “clearly consistent with the ‘“‘national 
security.’”’ No doubt that is true to the extent that the greater the 
sensitivity of the position the smaller may be the doubts that would 
— termination; the Order undoubtedly leaves it open to an agency 
1ead to apply a stricter standard in some cases than in others, depend- 
ing on the nature of the employment. On the other hand, by making 
loyalty information relevant in all cases regardless of the nature of the 
job, § 8(a) seems strongly to imply that there is a minimum standard 
of loyalty that must be met by all employees. It would follow that 
the agency head may terminate employment in cases where that 
minimum standard is not met without making any independent 
determination of the potential impact of the person’s employment on 
the national security. 

Other provisions of the Order confirm the inferences that may be 
drawn from § 8(a). Thus § 3(b) directs each agency head to desig- 
nate as “‘sensitive’’ those positions in his agency ‘the occupant of 
which could bring about, by virtue of the nature of the position, a 
material adverse effect on the national security.’’ By definition, 
therefore, some employees are admittedly not in a position to bring 
about such an effect. Nevertheless, the Order makes this distinction 
relevant only for purposes of determining the scope of the investiga- 
tion to be conducted, not for purposes of limiting the dismissal power 
to such “sensitive” positions. Section 3(a) is more explicit. That 
provides that the appointment of all employees shall be made subject 
to an investigation the scope of which shall depend upon the degree of 
adverse effect on the national security the occupant of the position 
could bring about, but which “in no event?’ is to be less than a pre- 
scribed minimum. But the sole purpose of such an investigation is 
to provide a basis for a “‘clearly consistent’ determination. Thus the 
requirement of a minimum investigation of all persons appointed 
implies that an adverse ‘clearly consistent’? determination may be 
made as to any such employee, regardless of the potential adverse 
effect he could cause to the national security. Finally, the second 
““Whereas’’ clause of the preamble recites as a justification for the 
Order that “all persons * * * privileged to be employed * * * [by 
the Government should] be adjudged by mutually consistent and no 
less than minimum standards,”’ thus implying that the Order pre- 
scribes minimum standards that all employees must meet irrespective 
of the character of the positions held, one of which is the ‘‘complete 
and unswerving loyalty’ standard recited in the first ‘““Whereas”’ clause 
of the preamble. 

Confirmation of this reading of the Order is found in its history. 
Executive Order No. 9835, supra, as amended by Executive Order No. 
10241, 16 Fed. Reg. 3690, had established the Loyalty Program under 
which all employees, regardless of their positions, were made subject 
to discharge if there was a “reasonable doubt” as to their loyalty, 
That order was expressly revoked by § 12 of the present Executive 
Order. There is no indication, however, that it was intended thereby 
to limit the scope of the persons subject to a loyalty standard. And 
any such implication is negatived by the remarkable similarity in the 
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preambles to the two orders and in the kinds of information considered 
to be relevant to the ultimate determinations. In short, a// employees 
were still to be subject to at least a minimum loyalty standard, though 
under new procedures which do not afford a right to appeal to the Civil 
Service Commission. 

We therefore interpret the Executive Order as meaning that when 
“loyalty” charges are involved an employee may be dismissed regard- 
less of the character of his position in the Government service, and that 
the agency head need make no evaluation as to the effect which con- 
tinuance of his employment might have upon the ‘national security.”’ 
We recognize that this interpretation of the Order rests upon a chain of 
inferences drawn from less than explicit provisions. But the Order 
was promulgated to guide the agency heads in the exercise of the dis- 
missal power, and its failure to state explicitly what determinations 
are required leaves no choice to the agency heads but to follow the most 
reasonable inferences to be drawn. Moreover, whatever the practical 
reasons that may have dictated the awkward form of the Order, its 
failure to state explicitly what was meant is the fault of the Govern- 
ment. Any ambiguities should therefore be resolved against the 
Government, and we will not burden the employee with the assump- 
tion that an agency head, in stating no more than the formal conclusion 
that retention of the employee is not ‘clearly consistent with the 
interests of national security,” has made any subsidiary determina- 
tions not clearly required by the Executive Order. 

From the Secretary’s determination that petitioner’s employment 
was not ‘‘clearly consistent with the interests of national security,” 
therefore, it may be assumed only that the Secretary found the charges 
to be true and that they created a reasonable doubt as to petitioner’s 
loyalty. No other subsidiary finding may be inferred, however, for 
under the Executive Order as we have interpret ted it no other finding 
was required to support the Secretary’s action. 

From our holdings (1) that not all” positions in the Government are 
affected with the “national security” as that term is used in the 1950 
Act and (2) that no determination has been made that petitioner’s 
position was one in which he could adversely affect the “national secu- 
rity,’”’ it necessarily follows that petitioner’s discharge was not author- 
ized by the 1950 Act. ‘In reac hing this conclusion, we are not con- 
fronted with the problem of reviewing the Secretary’s exercise of 
discretion, since the basis for our decision is simply that the standard 
prescribed by the Executive Order and applied by the Secretary is not 
in conformity with the Act. Since petitioner’s discharge was not 
authorized by the 1950 Act and hence violated the Veterans’ Prefer- 
ence Act, the judgment of the Court of Appeals is reversed and the 
case is remanded to the District Court for further proceedings not 
inconsistent with this opinion. 

Reversed and remanded. 
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No. 442 
Kenprick M. Cos, Petitioner v. Puoitip YOUNG ET AL 


On Writ of Certiorari to the United States Court of Appeals for the 
District of Columbia Circuit 


June 11, 1956 


Mr. Justice CLarK, with whom Mr. Justice Reep and Mr. 
JusTICE MINTON join, dissenting. 

Believing that the Court should not strike down the President’s 
Executive Order on employee security by an interpretation that 
admittedly “rests upon a chain of inferences,”’ we cannot agree to the 
judgment of reversal. In our opinion the clear eer of the Congress 
in enacting the Summary Suspension Act, 64 Stat. 476, is frustrated, 
and the Court’s opinion raises a serious question of presidential power 
under Article II of the Constitution which it leaves entirely undecided. 

Petitioner, a food and drug inspector employed in the Department 
of Health, Education and Welfare, was charged with having “estab- 
lished and * * * continued a clcse association with individuals 
reliably reported to be Communists.”’ It was further charged that he 
had “maintained a continued and sympathetic association with the 
Nature Friends of America, which organization” is on the Attorney 
General’s list ; and ‘“‘by [his] own admission donated funds” to that group, 
contributed services to it and attended social gatherings of the same. 
Petitioner did not answer the charges but replied that they constituted 
an invasion of his private rights of association. Although advised 
that he could have a hearing, he requested none, and was thereafter 
dismissed. The Secretary made a formal determination that peti- 
tioner’s continued employment was not “clearly consistent with the 
interests of national security,” a determination entrusted to her by the 
Suspension Act. Although “such determination by the agency head 
concerned shall be conclusive and final’? under the Act, the Court, by 
its interpretation, finds “that not all positions in the Government 
are affected with the ‘national security’ as that term is used * * * and 
that no determination has been made that petitioner’s position was one 
in which he could adversely affect the ‘national security.’’’ It, there- 
fore, strikes down the President’s Executive Order because ‘‘the 
standard prescribed by [it] and applied by the Secretary is not in 
conformity with the Act.’”’ This compels the restoration of the 
petitioner to Government service. We cannot agree. 

We have read the Act over and over again, but find no ground on 
which to infer such an interpretation. It flies directly in the face of 
the language of the Act and the legislative history. The plain words 
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of § 1 make the Act applicable to “any civilian officer or employee,” 
not as the majority would have it, ‘‘any civilian officer or employee 

in a sensitive position.”” The C ourt would require not only a finding 
that a particular person is subversive, but also that he occupies a 
sensitive job. Obviously this might leave the Government honey- 

combed with subversive employees. 

Although the Court assumes the validity of the President’s action 
under § 3 extending the coverage of the Act to all Government 
agencies the reasoning of the opinion makes that extension a fortiori 
unauthorized. The limitation the Court imposes deprives the ex- 
tension of any force despite the fact that § 3 has no limiting words 
whatever. And this is done in the face of legislative history show- 
ing that Congress clearly contemplated that the coverage might be 
extended without limitation ‘‘to such other departments and agencies 
of the Government” that the President thought advisable. Senator 
Byrd commented, ‘Section 3 gives the President the right to classify 
every agency as a sensitive agency * * *. He could take the whole 
Government.’”’ And Senator Chapman remarked, “I do not see why 
the whole Government is not sensitive as far as that is concerned.” 
Hearings before the Senate Committee on Armed Services, 81st 
Cong., 2d Sess., on H. R. 7439, pp. 15-16. Also, Congressman Holi- 
field, during debates in the House, stated that the Act “applies 
potentially to every executive agency, not only the sensitive ones. * * * 
There is no distinction made in the bill between so-called sensitive 
employees, that is, employees who have access to confidential and 
secret information, and the regular employees.” 96 Cong. Rec. 
10023-10024. 

The President believed that the national security required the 
extension of the coverage of the Act to all employees. That was his 
judgment, not ours. He was given that power, not us. By this 
action the Court so interprets the Act as to intrude itself into presi- 
dential policy making. The Court should not do this especially 
where Congress has ratified the President’s action. As required by 
the Act, the Executive Order was reported to the Congress and soon 
thereafter it came up for discussion and action in both the House and 
the Senate. It was the sense of the Congress at that time that the 
Order properly carried out the standards of the Act and was in all 
respects an expression of the congressional will. 99 Cong. Rec. 
4511-4543, 5818-5990. In addition, Congress has made appropria- 
tions each subsequent year for investigations, ete., under its provisions. 
This in itself ‘‘stands as confirmation and ratification of the action of 
the Chief Executive.” Fleming v. Mohawk Wrecking & Lumber Co., 
331 U.S. 111, 116. 

The President having extended the coverage of the Act to the 
Department of Health, Education, and Welfare, it became the duty 
of the Secretary to dismiss any employee whenever she deemed it 
‘necessary or advisable in the interests of national security.’’ She 
made such a finding. It is implicit in her order of dismissal. Her 
“evaluation as to the effect which continuance of [petitioner’s] em- 
ployment might have upon the ‘national security’”’ has been made. 
She decided that he should be dismissed. Under the Act this deter- 
mination is ‘‘conclusive and final.” 

There is still another reason why we should sustain the President’s 
Executive Order. By striking it down, the Court raises a question as 
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to the constitutional power of the President to authorize dismissal of 
executive employees whose further employment he believes to be in- 
consistent with national security. This power might arise from the 

rant of executive power in Article II of the Constitution, and not 
om the Congress. The opinion of the majority avoids this important 
point which must be faced by any decision holding an Executive 
Order inoperative. It is the policy of the Court to avoid constitutional 
questions where possible, Peters v. Hobby, 349 U.S. 331, 338, not to 
create them. 

We believe the Court’s order has stricken down the most effective 
weapon against subversive activity available to the Government. It 
is not realistic to say that the Government can be protected merely 
by applying the Act to sensitive jobs. One never knows just which 
job is sensitive. The janitor might prove to be in as important a 
spot securitywise as the top employee in the building. The Congress 
decided that the most effective way to protect the Government was 
through the procedures laid down in the Act. The President imple- 
mented its purposes by requiring that Government employment be 
“clearly consistent’? with the national security. The President’s 
standard is ‘‘complete and unswerving loyalty’’ not only in sensitive 
places but throughout the Government. The President requires and 
every employee should give no less. This is all that the Act and the 
Order require. They should not be subverted by the technical inter- 
pretation the majority places on them today. We would affirm. 
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No. 13867 
JOHNNIE C. DUNCAN, APPELLANT 
v. 
ArtHur E. SUMMERFIELD, APPELLEE 


Appeal from the United States District Court for the 
District of Columbia 


Decided December 31, 1957 


Mr. Byron N. Scott for appeallant. 

Mr. Donald B. MacGuineas, Attorney, Department of Justice, with 
whom Assistant Attorney General Doub, Messrs. Oliver Gasch, United 
States Attorney, and Paul A. Sweeney and Miss Beatrice M. Rosenhain, 
Attorneys, Department of Justice, were on the brief, for appellee. 

Before Eparerton, Chief Judge, and Witpur K. MILuer and 
BazewLon, Circuit Judges. 

EpcGerton, Chief Judge: Plaintiff Duncan, a veteran’s preference 
eligible with classified civil service status, was employed as a letter 
carrier in the Washington Post Office. He was dismissed for “security 
reasons ae 12, 1954 and filed this suit for reinstatement October 
24,1956. The defendant pleaded laches. The District Court granted 
his suntinn for summary judgment and the plaintiff appeals. 

We think the court erred. Normally a dismissed government em- 
ployee who waited two years and eight months before bringing suit 
would be guilty of laches, but in this case we think circumstances 
excuse the delay. 

The plaintiff was dismissed ‘under the provisions of Executive Order 
10450” which was based on the Act of August 26, 1950. But in Cole 
v. Young, 351 U.S. 536, 543, the Supreme Court determined that this 
Act “relates only to those activities which are directly concerned with 
the Nation’s safety.’’ That decision was rendered June 11, 1956. It 
reversed the District Court and this court. The District Court in 
October 1954, and this court in 1955, had held that the Act, supple- 
mented by the Executive Order, applied to all government employees. 
Duncan had discussed with his counsel the advisability of suing, but 
had been advised in the summer or late spring of 1954 to await the 
result of Cole’s suit, which would be controlling. We think he acted 
reasonably in following this advice. 

In the summer of 1955 Duncan learned that this court had decided 
against Cole and that Cole was seeking review in the Supreme Court. 
In June and again in August, 1956, after the Supreme Court ruled in 
favor of Cole, Duncan applied for reinstatement. The Postmaster 
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General and the Civil Service Commission denied relief, and on Sep- 
tember 17, 1956, the Chairman of the Civil Service Commission wrote 
to Duncan’s counsel: “You may consider this notice to exhaust Mr. 
Duncan’s administrative remedies before the Commission.’ This 
suit was filed between five and six weeks later. 

In suits for reinstatement in government employment, as in equita- 
ble actions generally, laches has two elements, (1) unreasonable delay 
in prosecuting a claim and (2) resulting prejudice. Gurley v. Wilson, 
99 U.S. App. D.C. 336, 239 F. 2d 957. In the present case the second 
element is not clearly present, and the first element is absent. 

(1) The Court of Claims and a number of other courts have held 
that a dismissed government employee acts reasonably, and is not 
guilty of laches, if he awaits the result of a suit by another employee 
who was dismissed in similar circumstances. The Court of Claims 
said in Kaufman v. United States: ‘‘We do not see how any good pur- 
pose could have been served from the standpoint of either the Govern- 
ment or the three persons affected by instituting three different suits 
and having the Government defend all three and the plaintiffs put to 
the expense of employing attorneys and possibly paying court costs in 
all three cases. It was natural that only one should file suit since it 
was apparent that whatever decision was rendered in that suit would 
apply to all three cases. This it seems to us fully explains the delay 
of plaintiff in not filing suit until after the final decision in the Borak 
case * * *,” 93F.Supp. 1019, 1021 (1950). In State v. Kansas City, 
261 S.W. 112, 114 (Mo., 1924), the Supreme Court of Missouri said: 
“Tn the case before us the delay was 24 months in formally asking rein- 
statement and in bringing suit, but we think that the relator reason- 
ably, under the circumstances, so refrained until the case of Rundberg, 
involving the same question, was finally decided. This suit was 
brought and demand for reinstatement made within about 4 or 5 
months after we denied the writ of certiorari in the ae ar Case.”’ 
To similar effect are State v. Campbell, 18 N.E. 2d 616 ( App. 
Ohio, 1938); State v. Board Pe rs, 96 So. 539 (Sup. Ct. = 1923) 
People v. Scannell, 59 N.Y. Supp. 679 (Sup. Ct., N.Y. Co., 1899) 
City of San Antonio v. Castillo, 293 S.W. 2d 691 (Ct. Civ. App. Tex., 
1956). 

(2) If Duncan recovers back pay for work he did not perform and 
another man did, the government will be prejudiced by its wrongful 
discharge of Duncan, but not by his awaiting the result of another 
suit before filing his own. He gave no notice that he was doing so, 
but neither did the discharged employee in the Court of Claims case 
or in the Missouri case. We think this fact immaterial, not only on 
the question of reasonableness but also on the question of prejudice. 
The government says it was prejudiced because it “converted” a 
substitute carrier to regular carrier in place of Duncan. But it 
cannot reasonably be essumed that if a man dismissed for security 
reasons in 1954 had immediately sued, or given notice that he might 
sue, his job would have been kept open for him. 


Reversed and remanded. 
Wicpur K. MiLier, Circuit Judge, dissents. 








PART V 


EXAMPLES OF Types OF INDIVIDUALS WHo Have BENEFITED UNDER 
THE Cole v. Young Decision 


The text of the Supreme Court decision in Cole v. Young appears 
earlier in this print. This is the record of conduct of Kendrick M. 
Cole, the man the Supreme Court said should not have been separated 
from the Federal payroll under our security law (Public Law 733, 
8ist Cong.): 

Cole held a position as food and drug inspector in the Food and 
Drug Administration, Department of Health, Education, and Wel- 
fare. He was suspended in 1953 pending investigation to determine 
whether his employment should be terminated. He wasgiven a written 
statement charging that he had ‘‘a close association with individuals 
reliably reported to be Communists” and that he had maintained a 
“sympathetic association’? with, had contributed funds and services 
to, and had attended social gatherings of, an allegedly subversive 
organization. 

He was afforded opportunity to answer the charges and request a 
hearing, as he had a right to do, but declined to answer the charges 
or to request a hearing. The Secretary of the Department of Health, 
Education, and Welfare, after a study of the record, determined that 
Cole’s continued employment was not consistent with the interests 
of the national security and ordered termination of his employment. 

There is not one iota of evidence to refute the original charges 
against Cole. Yet, the Supreme Court ordered his restoration to 
Federal employment solely on the grounds that his position was not 
“sensitive” although the word “sensitive” does not appear in Public 
Law 733, 81st Congress, under which he was separated. 


| 


Following the Cole v. Young decision the Department of Justice, in 
an attempt to put the brakes on the mad rush of subversives and 
fellow travelers to scurry back to the Federal payroll, ruled that any 
such individual who had not requested restoration to his position 
within a reasonable length of time should be denied reemployment, in 
effect on grounds of laches, 

The Supreme Court, traveling further along the road of the Cole 
decision, overruled the Department of Justice in Duncan v. Summer- 
field and ordered one Johnnie C. Duncan and his wife restored to the 
Federal payroll. This opened the door to some 11 additional employ- 
ees, previously separated in the-saterest of the national security, to 
return td their positions. The Department of Justice stated that it 
was without the means, under the Duncan decision, to prevent any 
such individual from regaining his position of public trust. 

The history of Duncan and his wife in respect to association. with 
_ = port of subversive elements is comparable to that of Kendrick 
NM. Vole. 
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The notorious Annie Lee Moss today is employed in one of the 
finance offices in a military department, where she is safe from removal] 
because of the Supreme Court decision. Annie Lee Moss has been 
charged by a Federal Bureau of Investigation undercover agent as 
having been an active Communist. She was separated from Federal 
employment. The Subversives Activities Control Board ruled against 
her. Former Governor of Arkansas Francis A. Cherry, a member of 
the Board, submitted an 18-page documented recommendation re- 
affirming the Board’s decision. The recommendation, among other 
things, charges Mrs. Moss with giving false testimony on the amount 
of money she received from the Federal Bureau of Investigation as 
an informant—said by Governor Cherry to be a total of $24,026.45 
over a 10-year period. Governor Cherry’s report cited Communist 
Party records, then in evidence and acknowledged to be authentic, 
showing that Annie Lee Moss was a member of the party in the 
mid-1940’s. 


One woman, employed in a relatively responsible position with the 
National Labor Relations Board, was suspended December 10, 1951, 
on charges that her further employment was contrary to the interest 
of the national security. She was restored to duty January 28, 1952, 
when the security officer’s determinations were overruled under the 
then existing security program. 

Substantially identical charges were preferred against this woman in 
January 1954 under Executive Order 10450. She was terminated as 
a security risk May 24, 1954. The charges definitely linked her with 
subversive and Communist-type activities, and there was no evidence 
in rebuttal. After the Cole v. Young decision of July 2, 1956, on 
August 11, 1956, she demanded restoration to her position and back 
pay. 

The Attorney General ruled against her demand, but later was re- 
versed by the Supreme Court in the Duncan decision, above. She 
filed a petition in the Court of Claims (C. Cls. 11-57, July 8, 1957) 
for some $28,000 in back pay. The Attorney General received an 
offer in compromise from her on April 29, 1958, to settle for $15,000, 
which he referred to the General Accounting Office for concurrence. 
The Comptroller General replied that, since she had not been restored 
to duty, he could not recommend acceptance of the offer in 
compromise. 

The Court of Claims on June 4, 1958, handed down judgment for 
this individual in the amount of $15,000 on the basis of the stipulation 
by both parties for this amount in compromise of the original claim. 
The $15,000 was paid on certification of the General Accounting Office 
dated June 18, 1958. This was in addition to $773.46 she had received 
in 1952 for her period of suspension from December 10, 1951, to 
January 28, 1952. 





As shown in the list, of amounts paid to individuals earlier in this 
print, the largest award of back pay under the Cole v. Young decision 
was $28,570.18 to an individual employed in the Department of 
Interior. 
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Two typical cases were reported by the Civil Service Commission 
on July 5, 1956, shortly after the Cole v. Yowng decision. These were 
cited as typical of 15 other cases then brought to the Commission’s 
attention. 

In one case, a member of the Communist Party in 1945 and press 
director of the Paul Robeson Club of the Communist Party. An 
active supporter of a Communist Party member who ran for a State 
office and was subsequently indicted under the Smith Act and given 
a sentence of 5 years and fined $5,000. Subject has been a close 
associate of known members of the Communist Party. 

In the second case, from approximately 1930 to 1934 was a member 
of the Young Communist League and subsequent to 1934 attended 
mass meetings and parties of the Young Communist League and of 
the Communist Party. Subject’s wife and his brother were members 
of the Young Communist League and subject has been a close asso- 
ciate of Communist sympathizers. 
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